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PREFATORY NOTE 


It is the purpose of this official publication to make available to 
the public, in an orderly and accessible form, decisions issued under 
regulatory laws administered in the Department of Agriculture. 


The decisions published herein may be described generally as 
decisions which are made in proceedings of a quasi-judicial (as 
contrasted with quasi-legislative) character, and which, under the 
applicable statutes, can be made by the Secretary of Agriculture, 
or an officer authorized by law to act in his stead, only after notice 
and hearing or opportunity for hearing have been given. These 
decisions do not include rules and regulations of general applica- 
bility which are required to be published in the Federal Register. 


The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U.S.C. 1952 ed. 601 et seq.), the Com- 
modity Exchange Act (7 U.S.C. 1952 ed. Chapter 1), the Grain 
Standards Act (7 U.S.C. 1952 ed. 71 et seq.), the Packers and 
Stockyards Act, 1921 (7 U.S.C. 1952 ed. 181 et seq.), the Perish- 
able Agricultural Commodities Act, 1930 (7 U.S.C. 1952 ed. 
499a et seq.), and the United States Warehouse Act (7 U.S.C. 


Chapter 10). 


The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions.” They may 
be cited by giving the volume and page, for illustration, thus: 1 
A. D. 472 (1942). It is unnecessary to cite the docket or decision 
number. Prior to 1942 the Secretary’s decisions were identified by 
docket and decision numbers, for example, D-578; S. 1150. Such 
citation of a case in these volumes generally indicates that the 
decision is not published in the Agriculture Decisions. 


Current court decisions involving the regulatory laws ad- 
ministered by the Department will be published herein. 
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AGRICULTURE DECISIONS 
BEFORE THE SECRETARY OF AGRICULTURE 
UNITED STATES DEPARTMENT OF AGRICULTURE 


(No. 5684) 


In re JACOB TANIS, IDEAL FARMS, INC., FRANKLIN LAKE DAIRY 
PRODUCERS, INC., FRANKLIN LAKE DAIRY, INC., PETER H. 
SANDFORT, AND GARDEN STATE FARMS, INC. AMA Docket No. 
27-120. Decided November 10, 1958. 


Equalization of a Handler’s Own Farm 
Production—Substantial Evidence 


Provisions of Order No. 27 requiring a handler to be accountable to the 
producer-settlement fund in connection with milk produced by the 
handler are authorized by the Agricultural Marketing Agreement A-t 
and are supported by substantial evidence in the promulgation record. 


Daniels and Swope, of Harrisburg, Pennsylvania, for petitioners. Mr. John 
M. Durbin, for Agricultural Marketing Service. Mr. Jack W. Bain, 
Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under Section 8c(15)(A) of the Agri- 
cultural Adjustment Act (1933), as reenacted and amended by 
the Agricultural Marketing Agreement Act of 1937 and subse- 
quent amendments (7 U.S.C. 601 et seq.), involving the validity 
of a provision of Order No. 27, as amended (7 CFR 927.1 et 
seq.), issued under the act and regulating the handling of milk 
in the New York-New Jersey milk marketing area. Some of the 
petitioners are handlers and operate plants subject to the order 
in the Northern New Jersey portion of the marketing area. 


Order No. 27, as amended, contains a scheme whereby each 
handler pays for milk subject to regulation under the order at 
class values or prices, differing according to the use he makes 
of such milk, while producers receive a uniform or blend price 
based upon the total value of all milk used by all handlers under 
the amended order. Each handler pays his producers at the 
uniform price and then, through adjustments with the producer- 
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settlement fund kept by the market administrator, brings the 
total he has paid to producers up to (by paying money into the 
producer-settlement fund) or down to (by receiving money 
from such fund) the total he is required to pay at class prices. 
In effect, a handler receives from the producer-settlement fund 
the amount by which the value of his milk at the class prices is 
less than the value at the blend price and pays into the pro- 
ducer-settlement fund the amount by which the value of his 
milk at the class prices exceeds the value at the blend price. 


Petitioners complain of section 927.65 of the amended order 
which, in effect, provides, with certain exceptions, for the 
equalization of milk produced by handlers with the milk of 
other producers. In short, petitioners allege that the inclusion 
in the equalization pool, with specified exceptions, of the milk 
production of producer-dealers, that is, producers who also dis- 
tribute milk, is invalid. Petitioners contend that the contested 
provision is not authorized by the act, is not supported by sub- 
stantial evidence in the promulgation hearing and bears no 
reasonable relationship to the stabilization of the marketing 
of milk in the marketing area. An answer to the petition was 
filed November 15, 1957, by the Acting Deputy Administrator, 
Agricultural Marketing Service, United States Department of 
Agriculture. The answer upheld the validity of the disputed 
provision and the charges to the petitioners resulting therefrom. 


A hearing was held in New York, New York, before Jack W. 
Bain, Hearing Examiner, Office of Hearing Examiners, United 
States Department of Agriculture, on May 7, 1958. Petitioners 
were represented by Willis F. Daniels, Attorney at Law, Har- 
risburg, Pennsylvania, and respondent was represented by John 
M. Durbin, Office of the General Counsel, United States De- 
partment of Agriculture. At the hearing, this proceeding was 
consolidated with In re Ideal Farms, Inc., et al., AMA Docket 
No. 27-122. Under section 900.56 of the rules of practice hear- 
ings upon two or more petitions may be consolidated. Jacob 
Tanis, Franklin Lake Dairy, Inc., Peter H. Sandfort and Garden 
State Farms, Inc., withdrew as petitioners in this proceeding. 
After the hearing, the parties filed briefs. On August 14, 1958, 
the hearing examiner issued a consolidated report in AMA 
Dockets Nos. 27-120 and 27-122 containing proposed findings 
of fact and conclusions and recommending that the petitions 
be dismissed. Petitioners and respondent filed exceptions to the 
hearing examiner’s report and oral argument was held before 
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the Judicial Officer October 15, 1958. In order to expedite this 
proceeding (see United States v. Ideal Farms, Inc., 162 F. Supp. 
28 (D. N.J. 1958) ), and as different issues are involved in this 
proceeding from those in AMA Docket No. 27-122, a separate 
decision and order is hereby issued in this proceeding. A de- 
cision in AMA Docket No. 27-122 will be forthcoming shortly. 


FINDINGS OF FACT 


1. Petitioner Ideal Farms, Inc., is a corporation organized 
and existing under the laws of the State of New Jersey with 
its address and principal place of business at 955 Belmont 
Avenue, Paterson, New Jersey. It is a handler regulated under 
Order No. 27, as amended, and operates a processing or bottling 
plant at 960 Belmont Avenue, Paterson, New Jersey, where 
milk is received and bottled and then distributed on retail and 
wholesale routes. Ideal Farms, Inc., buys no milk directly from 
other dairy farmers, but produces milk on farms rented by it 
and buys milk from other milk plants. 


2. Petitioner Franklin Lake Dairy Producers, Inc., is a cor- 
poration organized and existing under the laws of the State of 
New Jersey with its address and principal plaee of business at 
Franklin Lake, New Jersey. It is a handler regulated under 
Order No. 27, as amended, and operates a receiving plant at 
Wantage, Sussex County, New Jersey. It receives milk there 
from producers and milk it produces on its own farms. The 
milk is checked for flavor, weighed, cooled, held and shipped 
to the bottling plant of Franklin Lake Dairy, Inc., and other 
milk plants. 


3. Pursuant, in part, to a notice issued February 26, 1957 
(22 F.R. 1219), a public hearing was held on a proposal, among 
others, for amendment of the milk marketing order regulating 
milk handling in the New York metropolitan area. Some of 
the evidence bearing on the contested provision adduced at such 
hearing appears in the paragraph below. 


Producer-dealers in general have largely a Class I or fluid 
utilization of milk. In Northern New Jersey, there are 62 
producer-distributors (receiving no milk from others) and 22 
dealers with producing farms. They are an important segment 
of the industry, producing seven percent, or 59,000,000 pounds, 
of the annual production of milk in the area, with five percent 
of Class I sales in such area. In view of the number of producer- 
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dealers and their importance, their milk should be pooled with 
no exemption except for certified milk. Complete exemption 
would result in a competitive advantage to producer-dealers 
equal to the difference between the blend price and the Class I 
price on their Class I sales. A handler with a high fluid utiliza- 
tion would have to make such payments to the pool. Exemption 
of producer-dealers would open the way to economically un- 
justified expansion by such handlers due to the competitive 
advantage resulting from nonregulation. The family-farm type 
of producer-dealer operation should be exempt from pooling. 
It should be considered in relation to producers of the same pro- 
duction and not to other handlers. A fixed quantity exemption 
of a daily average of 1,000 pounds of milk should cover the 
family-farm type of operation with 50 to 60 cows and such 
businesses are not sufficiently significant to constitute a serious 
competitive factor in the marketing area. Handling of more 
than this amount or buying from or selling to other producers 
or handlers should result in pooling of a producer-dealer’s en- 
tire production. There are 200 or 300 producer-dealers in 
Northern New Jersey and Upstate New York and pooling their 
milk with the milk of all other producers would increase the 
blend price although such price would not be greatly increased 
thereby. The question of equity between producer-dealers and 
other producers and handlers is an important consideration. A 
producer who bottles and sells all his milk but one can and 
sends that can to a country plant of another handler pools his 
surplus but does not pool his fluid utilization. Other producers 
must share in the total market utilization. Custom bottling of 
milk for a producer and the difficulty of detecting abuses of this 
practice were discussed as well as other proposals for the regu- 
lation of producer-dealers. Such evidence may be found at 
pages 12970-12973, 14199-14201, 14221-14222, 14431-14432, 
14452-14454, 14484-14499, 14469-14474, 14541-14558, 14820- 
14844, and 15412-15434 of the promulgation hearing record. See 
also exhibit No. 91 attached thereto. 


4. Upon the basis of the evidence introduced at the hearing, 
the Deputy Administrator, Agricultural Marketing Service, filed 
a recommended decision May 9, 1957 (22 F.R. 3318), and time 
was given to file exceptions. A decision by the Acting Secretary 
of Agriculture was filed June 10, 1957 (22 F.R. 4194) and 
reads, in pertinent part, as follows: 


“11. Producer-dealers. It is concluded that the pricing and 
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pooling provisions of the order should not apply (1) to milk 
produced on the farm of a handler operating a pasteurizing 
and bottling plant if no fluid milk is received from any other 
plant or from dairy farmers, and (2) to milk produced on a 
handler’s own farm up to an average of 800 pounds per day 
and which is received at a plant operated by the handler and 
at which plant milk is received from other plants but not from 
dairy farmers. 


“The production of milk by dealers’ own herds in Northern 
New Jersey totaled 58,527,087 pounds in 1955, or 4.6 percent 
of the total volume of fluid milk sold in the area. In 1955, a 
monthly average of 93 producer-distributors produced a monthly 
average volue of 4,877,257 pounds of milk. Included in this 
total is the production of one large dealer who produces and 
distributes approximately 10,000 quarts daily of high butter- 
fat content milk which is sold as a premium milk. This dealer 
also purchases and distributes milk received from between 170 
to 190 dairy farmers and owns and operates a receiving plant 
which is presently regulated by Order No. 27. 


“By excluding the own herd production of this dealer from 
the average monthly production in 1955, the remaining 92 
producer-distributors in Northern New Jersey produced an 
average of 713 quarts (1,533 pounds) daily. While the record 
does not indicate the precise number of dealers with own farm 
production who produced more or less than this average, it does 
show that a substantial number are dealers with own herd 
production and who also buy substantial volumes of milk from 
farmers. It is expected that the volume of own herd milk of 
these dealers is substantially higher than the average, and ac- 
cordingly, that the average daily production of the remaining 
producer dealers, that is, farmers engaged primarily in pro- 
duction and in the distribution of their own milk, is substantially 
less than the average for the entire group of 92. 


* ~~ * 


“The receipts of milk from a handler’s own farm is com- 
pletely exempt from equalization under the order at the present 
time and the volume of such milk is relatively small. In the 
Upstate New York and Northern New Jersey areas, how+ver, 
there are a large number of dealers with own farm production 
and the volume of such milk is larger in relation to total fluid 
sales. Dealers with own farm production in the Upstate New 
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York and Northern New Jersey areas at present are in com- 
petition with dealers buying milk from producers for which no 
minimum price was established or for which the dealer now 
pays the Class I-C price. Upon extension of the area, however, 
dealers in these areas will be required to pay the Class I-A price 
for milk in fluid use. This will materially increase the com- 
petitive advantage accruing to dealers with own farm pro- 
duction if such production continues to be fully exempt from 
equalization. Such advantage would constitute an unwarranted 
incentive for additional producers to engage in distribution and 
for the expansion of own farm production by those presently 
engaged in distribution at the expense of other handlers whose 
entire supply of milk is fully regulated. 


“Handlers who depend entirely upon their own production 
as a source of supply and who do not burden the pool with any 
surplus or excess supplies should be subject to the order only 
to the extent that they must submit reports to the market ad- 
ministrator as required and make available to the market ad- 
ministrator accounts, records and facilities, so that the market 
administrator may verify the reports submitted. 


“Since the own farm production of 242 out of a total of 313 
dealers in Upstate New York averaged 235 quarts (about 500 
pounds) in 1955 and since the own farm production of 92 
dealers (which includes large as well as small dealers) in 
Northern New Jersey averaged 713 quarts (about 1,533 
pounds), it appears that an exemption of own farm production 
up to 800 pounds per day in the case of handlers who receive 
no milk from other dairy farmers but who may receive milk 
from other plants will exempt from regulation a large majority 
of producer-handlers, and at the same time not be sufficiently 
large to constitute a serious competitive factor in the marketing 
area. 


“Any handler with own farm production and who purchases 
milk from other dairy farmers would have the obligation of 
accounting to the pool for such milk and of paying such other 
farmers. Consequently, such a handler could not be fully ex- 
empt from regulation even though his own production did not 
exceed 800 pounds, 


« e * 


“Exceptions were submitted to the failure to provide for 
quota exemption from pricing and pooling for all handlers with 
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own farm production regardless of whether milk is received by 
the producer-handler from other plants or from dairy farmers. 
Such a quota would be based on operations during a past period. 
This type of exemption appears to constitute unwarranted dis- 
crimination against those not in operation prior to the effective 
date of such a provision.” (22 F.R. 4218-4219.) 


5. The order amending Order No. 27, as amended, was 
issued by the Assistant Secretary of Agriculture June 27, 1957 
(22 F.R. 4643). The amending order reads, in pertinent part, 
as follows: 


“§ 927.65 Net pool obligation of handlers. The handler’s net 
pool obligation shall be computed pursuant to paragraphs (a) 
through (g) of this section: Provided, That milk specified in 
paragraph (h) of this section shall be eliminated from this 
computation and such milk shall be deemed to be excluded by 
the phrase ‘milk received from producers’ as such phrase is used 
in this section and in §§ 927.43, 927.66, 927.79, 927.81, 927.82, 
and 927.90. 

« bd * 

“(h) Milk specified in subparagraphs (1) through (3) of 
this paragraph shall be excluded from the computation of the 
handler’s net pool obligation pursuant to this section. 

* * * 


“(2) Milk received at a handler’s plant not in excess of an 
average of 800 pounds per day from such handler’s own farm 
in the event that no milk is received at such plant from other 
dairy farmers but is received from other plants. 


“(3) All milk received at a handler’s plant from such 
handler’s own farm in the event that no milk is received from 
any other source at such plant.” 

6. Pursuant to the provisions of the order, the market ad- 
ministrator billed petitioners for payments due the producer 
settlement fund for milk of their own production. Such billings 
have been paid under protest and petitioner Ideal Farms, Inc., 
claimed and received an exemption of 800 pounds of milk a 
day pursuant to section 927.65 (h) of the order. 


CONCLUSIONS 
I 
The sole issue in this proceeding is the validity of the require- 
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ment contained in section 927.65 of the amended order (7 CFR 
927.65) that, under specified circumstances, a handler equalize 
milk which he produces with the milk of other producers. Sec- 
tion 927.65 sets forth in detail the manner of computing each 
handler’s net pool obligation and excludes therefrom milk “re- 
ceived at a handler’s plant not in excess of an average of 800 
pounds per day from such handler’s own farm in the event 
that no milk is received at such plant from other dairy farm- 
ers but is received from other plants.” Petitioner Ideal Farms, 
Inc., receives and distributes in excess of a daily average of 800 
pounds of milk from farms it rents and also receives milk from 
other handlers. Franklin Lake Dairy Producers, Inc., receives 
milk from other producers as well as its own farm production. 


Petitioners complain of the failure of the order to eliminate 
completely milk produced on their farms in computing their 
obligations to the producer-settlement fund. They contend that 
the amended order is invalid because the equalization of a 
handler’s own farm production is not authorized by the act 
and, because even if authorized, section 927.65 of the amended 
order is not supported by substantial evidence in the promul- 
gation hearing upon which it was based. 


The Secretary is empowered by section 8c(1) of the act (7 
U.S.C. 608c(1)) to issue and amend orders applicable to 
processors, associations of producers, and others engaged in the 
handling of specified agricultural commodities. (See also sec- 
tion 8b of the act.) Aside from the requirement that the han- 
dling to be regulated must be in the current of interstate or 
foreign commerce or directly burden, obstruct or affect inter- 
state or foreign commerce in the regulated commodity, no re- 
strictions upon the term “handling,” except as specified in sec- 
tion 8c(13) (A) and (B) (7 U.S.C. 608c(13) (A) and (B)), are 
contained in the act. Section 8c(13)(A) exempts retailers of 
agricultural commodities in their capacity as retailers, except 
in the case of milk and its products, and section 8c(13(B) pro- 
vides that no order under the act shall be applicable to any 
producer in his capacity as a producer. This latter subsection 
does not bar the regulation of a producer while he is operating 
in some other capacity, that is, when he is doing something to 
or with milk other than producing it. Acme Breweries v. Bran- 
nan, 109 F. Supp. 116, 118 (N.D. Calif. 1952). 


The recognition in the statute that a producer of a regulated 


R 
e 


, Ni’ ww oT 


[, /_— or rer wt we FBS wa te 


| 


s Dl 





JACOB TANIS et al. 1099 
Cite as 17 A.D. 1091 


commodity may also be a handler of such commodity under the 
act! and the failure specifically to exempt therein producers 
who are also handlers from regulation while operating in such 
latter capacity indicate that “producer-handlers” are within the 
purview of the statute and are included in the term “handler” 
contained therein. The only limitation is that such handlers 
may not be regulated in their producer capacities. Clearly, the 
processing or distribution of milk constitutes the “handling” of 
milk and the performance of such functions by a producer is 
not in his producer capacity. See, e.g., Acme Breweries Vv. 
Brannan, supra. See also Un‘ted States v. Wrightwood Dairy 
Company, 315 U.S. 110 (1942). 


Furthermore, it is clear from the legislative history of the 
statute that section 8c(13)(B) was not intended to exclude 
from coverage of the act producers who engage in the com- 
mercial processing and distribution of the agricultural com- 
modity produced by them.? In re Acme Brewer‘es, Inc., 9 A.D. 
1418 (1950) aff'd, 109 F. Supp. 116 (N.D. Calif. 1952). The 
real issue in this controversy is, then, whether the statute 
authorizes the regulation of handlers who are also producers 
in the manner provided in the contested order. 


Petitioners refer to section 8c(5)(C) of the act (7 U.S.C. 
608c(5)(C) in support of their contention that producer- 
handlers may not be required under the act to equalize their 
own farm production. Section 8c(5)(C) of the act provides as 
follows: 


“In order to accomplish the purposes set forth in paragraphs 
(A) and (B) of this subsection, providing a method for mak- 
ing adjustments in payments, as among handlers (including 
producers who are also handlers), to the end that the total 
sums paid by each handler shall equal the value of the milk 
purchased by him at the prices fixed in accordance with para- 
graph (A) of this subsection.” [Emphasis supplied.] 
Petitioners stress the word “purchased” and contend that they 
do not “purchase” the milk they produce. They argue that a 
purchase may only be effected where ownership, control or pos- 
session of milk passes from one person to another by some 
arrangement, contract or agency. Petitioners would construe 
the disputed term so as to require that milk be passed from one 


1 See sections 8c(5)(C) and 8c(13)(B) of the act. 
* Hearing on H.R. 5585, 74th Cong., ist Sess., pp. 14, 27, 44, 64, 110, 234, 239, 376 and 382. 
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person to another to effectuate a purchase for the purposes of 
section 8c(5)(C) of the act. 


As can be seen, section 8c(5)(C) authorizes a method of 
making adjustments in payments among handlers including 
producer-handlers. Petitioners dispose of the parenthesis re- 
referring to producer-handlers by the explanation that this was 
included merely to make it clear that producer-handlers could 
be made to equalize on milk purchased from other producers. 
If this were all that was intended it seems hardly necessary 
to have included the parenthesis since a handler who purchased 
milk from producers would clearly be covered as a handler 
with respect to such milk whether or not he might be a pro- 
ducer-handler with respect to milk of his own production. A 
sounder construction is that the parenthesis is contained in 
section 8c(5) (C) to reach a producer-handler, that is, a person 
who handles, or distributes, milk which he himself produces. 


The text of the act itself, then, by including producer- 
handlers as handlers who may be required to equalize, indicates 
that the word “purchased” was not intended to have the lim- 
ited meaning ascribed to it by the petitioners. The word “pur- 
chased” conveys a wide variety of meanings (see e.g., United 
States v. Rock Royal Cooperative, Inc., 307 U.S. 533 (1939) ),° 
and the proper scope to be accorded it in a given case depends 
upon the circumstances in which it is employed. See, e.g., 
United States v. American Trucking Association, Inc., 310 U.S. 
534, 542-543 (1940); R. H. Johnson & Co. Vv. Securities & 
Exchange Commission, 198 F.2d 690, 696 (2d Cir. 1952) cert. 
denied, 344 U.S. 855 (1952); Irwin v. Simmons, 140 F.2d 558, 
560 (2d Cir. 1944); Andrews v. Commissioner of Internal 
Revenue, 135 F.2d 314, 317 (2d Cir. 1943), cert. denied, 320 
U.S. 748 (1948). 


The Congress was not seeking to solve the variant economic 
problems in the field of milk marketing by solutions rigidly 
limited to a code of specifics or by ascribing narrow and sterile 
meaning to the terms of its enactment. United States v. Rock 
Royal Cooperative, Inc., supra; Queensboro Farm Products, 
Inc. V. Wickard, 1387 F.2d 97 (2d Cir. 1944); Bailey Farm 
Dairy v. Anderson, 157 F.2d 87 (8th Cir. 1956), cert. denied, 
829 U.S. 788 (1946); In re Beatrice Foods Co., 15 A.D. 767 


*See also Webster’s New International Dictionary, 2d ed. (1950);. Funk & Wagnalls, New 
Standard Dictionary (1929). 
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(1956), aff'd, N.D. Okla. Feb. 25, 1957, 16 A.D. 177 (1957). 
The disputed word was construed by the United States Supreme 
Court in United States v. Rock Royal Cooperative, Inc., supra, 
to mean “acquire for marketing” where an agency type of 
cooperative association of producers was contending that it did 
not purchase the milk of its principals. 


The element of transfer of title, possession and control from 
seller to buyer has been eliminated from the disputed word 
under the factual situation present in the Rock Royal case and 
we know of no reason why passage of possession or control 
from one entity to another should be required. The com- 
mon denominator for purposes of regulation established 
in the act is the capacity in which a business entity operates 
and not the entity. It is recognized that the same person or 
entity may be engaged in the milk business in more than one 
capacity (see section 8c(13)(A) and (B) and 8c(5)(C); see 
also Acme Breweries Vv. Brannan, supra), and only while oper- 
ating as a handler is the entity regulated under the act. The 
explicit recognition that a producer may also be a handler 
leads to the conclusion that when operating as a handler he 
may “purchase” or “acquire for marketing” milk which he has 
produced in his capacity as a producer. Petitioners, as unregu- 
lated producers, delivered milk to the regulated entity, as do 
all other producers. Cf. United States v. Rock Royal Coopera- 
tive, Inc., supra. 


Petitioners’ construction would mean that there is no power 
in the Secretary under the act to make any provisions in an 
order requiring equalization by producer-handlers of milk of 
their own production. This construction would free such han- 
dlers from the burden of carrying the market surplus on milk 
they produce under any and all circumstances, unlike other 
producers and handlers in the market. Petitioners advocate, 
in effect, that producer-handlers equalize the milk they receive 
from other producers but that they be freed from such burden 
with respect to their own production. The statute evidences no 
intent to distinguish in this regard and the legislative history 
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thereon fails to support such construction.‘ On the contrary, 
equal treatment of all proprietary handlers appears to have 
been contemplated.* Moreover, the statutory provision for 
equalization of the burdens of surplus could be rendered in- 
effective by the exclusion of the production of producer-han- 
dlers in a market where such handlers represent a sizeable per- 
centage of the total milk marketed. Cf. Elm Spring Farm, Ine. 
v. United States, 127 F.2d 920, 927 1st Cir. 1942). 

The reasons stated by the Court for its conclusion in the 
Rock Royal case were that no specific exemption was provided 
in the statute for the agency type of cooperative as distinguished 
from the sale cooperative, that the legislative history failed to 
evidence any intent to provide such exemption and that so to 
construe the statute would render nugatory the statutory pro- 
visions for equalization of the burden of surplus. To construe 
the disputed term narrowly, as advocated by petitioners, would 
ignore the failure of the courts so to construe it, the legislative 
intent, the consequences resulting from such construction, and 
would unwarrantedly limit the parenthetical statement includ- 
ing producer-handlers. It is concluded on the basis of such 
considerations and the regulatory scheme established in the act 
that section 927.65 of the amended order is authorized by the 
statute and requires petitioners to equalize their own farm 
production.* See also In re Sunflower Dairy, Inc., 15 A.D. 1 
(1956). 


II 


Petitioners next contend that the disputed provision of the 


4“Subsection (5) of the proposed section 8c states specifically the terms which may be 
included in orders relating to milk and its products. These terms follow the methods em- 
ployed by cooperative associations of producers prior to the enactment of the Agricultural 
Adjustment Act and the provisions of licenses issued pursuant to section 8(3) of the Agri- 
cultural Adjustment Act.” [Emphasis supplied.] Report of House Committee on Agriculture, 
p. 9, Report No. 1241, 74th Cong., Ist Sess.; Report of Senate Committee on Agricu ture 
and Forestry, p. 9, Report No. 1011, 74th Cong., 1st Sess. Some licenses referred to equalized 
a producer-handler’s own milk production. See, e.g., Amended License for Milk, Chicago, 
Illinois, Sales Area, License #30, issued December 1, 1984. See also Black, The Dairy Industry 
and the AAA (Brookings 1935), pp. 112, 126. 

5 Hearing on H.R. 5585, 74th Cong., Ist Sess., pp. 27-28, 44, 51; 79 Cong. Rec. 11138 
(1935). 

® Petitioners rely upon Dairymen’s League Cooperative Ass’n, Inc. v. Brannan, 173 F.2d 
57 (2d Cir. 1949), cert. denied, 388 U.S. 825 (1949), in support of their position. The Dairy- 
men’s League case involved, in part, the movement of cream from one plant of a handler 
to another plant of the same handler and it was concluded therein that such cream was 
not thereby delivered for classification purposes to a purchaser. A different construction in 
such case would have been contrary to the purposes of the order provision under considera- 
tion. Moreover, the handler was operating in the movement of cream involved therein in 
its capacity as a handler, unlike the present situation. For this and other reasons the Dairy- 
men’s League case is clearly distinguishable from the matter in issue. The other cases ci.ed 
by petitioners are not considered to be persuasive. 
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order, that is, section 927.65, is not supported by evidence in 
the promulgation hearing upon which it was based’ and bears 
no reasonable relationship to stabilizing the marketing area as 
the market is not disorderly or unstable. 


As seen from Finding of Fact 3, the necessity for some regu- 
lation of producer-distributors was clearly presented at the 
hearing. The hearing record indicates that producer-dealers in 
general have largely a Class I or fluid utilization of milk. The 
number of producer-distributors in Northern New Jersey rep- 
resent an important segment of the milk industry there and the 
volume of milk produced by such handlers is relatively sub- 
stantial. Absent regulation of producer-dealers, they would 
enjoy a competitive advantage over other handlers equal to the 
difference between the blend price and the Class I price on 
their Class I sales. Such advantage would have an important 
bearing on the equity of costs to handlers. In addition, other 
producers receive only the blend price for their milk while 
producer-dealers, in the absence of regulation, would not have 
to equalize their production and thereby carry part of the bur- 
den of surplus. It was recognized, at the hearing, that exemp- 
tion of producer-distributors from regulation would open the 
way to unwarranted expansion by such distributors and that 
unfair advantage could be taken of the market-wide pool at the 
expense of other producers and handlers. The problem of what 
to do by way of regulation of producer-dealers under the pro- 
posed amendment was unmistakably presented by the hearing 
record as was the necessity for such regulation. Several pro- 
posals for the regulation of producer-dealers were considered. 
They ranged from no exemption from regulation for such han- 
dlers except those producing and distributing certified milk to, 
in effect, exemption of those producer-dealers in existence on 
a fixed date prior to the hearing or partial exemption up to 
85 percent of Class I utilization for producer-dealers, and in- 
cluded a proposal for the exemption from pooling of a fixed 
quantity of producer-dealer milk where such handler did not 
receive milk from other producers or sell milk to other handlers. 


1 The evidence adduced, and the matters received in evidence, prior to March 5, 1957, have 


not been considered in de:ermining the sufficiency of evidence for the contested provision 
in view of the hearing examiner’s ruling in the companion case. In re Ideal Farms, Inc. et 
al., AMA Docket No. 27-122. This does not constitute a de ermination on such ruling. Such 
issue was not raised in the petition and we are of the opinion that such a determination 
is unnecessary for decision herein. In order to expedite this proceeding, we have refrained 
from considering this issue. 
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Concern was expressed for the family-farm type of dairy busi- 
ness and the fixed quantity exemption proposal was meant to 
cover such businesses. That type of operation was not thought 
to be sufficiently significant to constitute a serious competitive 
factor in the marketing area. It is concluded, in light of the 
expertise of the Secretary, that the evidence in the record 
could legally form the basis for the judgment of the Secretary 
reflected in the contested provision. Cf. Railway Express 
Agency, Inc. v. Civil Aeronautics Board, 243 F.2d 422 (D.C. 
Cir. 1957); In re The Lawson Milk Company, 17 A.D. 239 
(1958). (See also Finding of Fact 4.) 


Moreover, section 927.65 constitutes a valid and reasonable 
exercise of administrative discretion. It was anticipated that 
complete exemption from regulation of dealers with own-farm 
production would materially increase the competitive advantage 
thereby accruing to such dealers. Such advantage would be 
a great incentive for additional producers to engage in distri- 
bution and for the expansion of own-farm production by those 
engaged in distribution at the expense of other handlers whose 
entire supply of milk was fully regulated and would operate to 
the detriment of the market-wide pool. Of necessity, rule-mak- 
ing must look to the future and attempt to anticipate problems 
and protect against foreseeable eventualities. Cf. Railway Ex- 
press Agency, Inc. Vv. Civil Aeronautics Board, supra; Ameri- 
can Airlines, Inc. Vv. Civil Aeronautics Board, 192 F.2d 417 
(D.C. Cir. 1951). The formula employed by the Secretary to 
meet the problem of producer-dealers described in the promul- 
gation hearing was reasonable and appropriate to a permissible 
end. It attempted to maintain equity among similar handlers 
and producers, increased the blend price and was designed to 
protect the integrity of the regulatory scheme established in 
the order. Existing market instability is not the sole criterion 
for regulation. 


In conclusion, the contested provision is authorized by the 


*“The background and legislative history of the Agricultural Marketing Agreement Act 
of 1937, as amended, leave no doubt that Congress gave the Secretary broad discretion in 
its administration.’’ Queensboro Farm Products, Inc. v. Wickard, 187 F.2d 969, 977 (2d Cir. 
1948). The “terms of the Order are largely matters of administrative discretion” and the 
technical details ‘‘are left to the Secretary and his aides.’’ Stark v. Wickard, 821 U.S. 288, 
810 (1944). The responsibility of selecting the means of achieving the statutory policy and 
the relationship between the remedy and policy are peculiarly matters for administrative 
competence. American Power & Light Co. v. Securities & Exchange Commission, 829 U.S. 
90, 112 (1946); Secretary of Agriculture v. Central Roig Refining Co., 888 U.S. 604, 613 
614 (1950). 
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act, is supported by substantial evidence and constitutes a rea- 
sonable exercise of administrative discretion. The petition 
should be dismissed. 


All contentions of the parties presented for the record have 
been considered and whether or not specifically mentioned 
herein, any suggestions, requests, etc., inconsistent with this 
decision are denied. 


ORDER 


In view of the foregoing, the relief requested by the peti- 
tioners is denied and the petition is dismissed. 

Copies hereof shall be served upon the parties and the market 
administrator for Order No. 27, as amended. 


(No. 5685) 


S. FRANKEL GORDON POULTRY CORP. et al. v. SIPKIN’S LIVE 
POULTRY MARKET, INC. P&S Docket No. 2326. Decided No- 
vember 5, 1958. 


Election of Remedy—Dismissal 


Since the complainants have elected to pursue whatever remedies may be 
available to them in the New York Municipal Court, the complaint is 
dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the provisions of the 
Packers and Stockyards Act, 1921, as amended (7 U.S.C. 181 
et seq.). 

Complainants seek $6,149.14 as payment for merchandise 
ordered and received by respondent but for which payment has 
not been made to date. The names of the several complainants 
and the amount claimed by each are set out below: 


S. Frankel Gordon Corp. $ 993.09 
Manhattan Poultry Corp. 2,238.90 
Jaybe Barker Corp. 2,007.72 
Kastein S. S. & B. Poultry Corp. 297.85 
Western Garlick, Inc. 611.58 





$6,149.14 
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A letter addressed to the Director of the New York Live 
Poultry Terminal by Milton E. Sahn, attorney for the com- 
plainants, under date of December 6, 1957, is a part of the 
docket in this proceeding. In this letter Mr. Sahn, among other 
things, states that actions on behalf of complainants were in- 
stituted against respondent in Municipal Court in New York. 
A memorandum by A. H. Keener, Assistant District Supervisor, 
is to the effect that these actions in Municipal Court are still 


pending. 


CONCLUSIONS 


With respect to damages caused by violations of its pro- 
visions, the Packers and Stockyards Act, supra, provides in 
Section 308 (b) as follows: 

“(b) Such liability may be enforced either (1) by complaint 
to the Secretary as provided in section 309, or (2) by suit in 
any district court of the United States of competent jurisdic- 
tion; but this section shall not in any way abridge or alter the 
remedies now existing at common law or by statute, but the 
provisions of this act are in addition to such remedies.” 


The effect of this provision is to give concurrent jurisdiction 
over claims arising under the Act to the Secretary of Agricul- 
ture, to the United States District Courts, and to other agencies 
whose jurisdiction is established by lawful authority. The reme- 
dies thus made available are not cumulative but are available 
concurrent remedies from which complainants may elect their 
mode of procedure. In this proceeding, the complainants have 
elected to pursue whatever remedies may be available to them 
in the New York Municipal Court. Accordingly, it is concluded 
that this proceeding should be dismissed. 


ORDER 
The complaint is dismissed without prejudice. 
Copies hereof shall be served upon the parties. 


(No. 5686) 


In re EVERETT J. ARMSTRONG, d/b/a ARMSTRONG CATTLE CoM- 
PANY, KENNETH EVANOFF, AND BENNETT COMMISSION CoM- 
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PANY, INC. P&S Docket No. 2313. Decided November 12, 
1958. 


Cease and Desist—Suspension of Registration— 
Consent Order 


Respondent Armstrong’s registration is suspended for five years. This re- 
spondent and respondent Bennett Commission Company are ordered 10 
cease and desist from the violations charged in the complaint. 


Mr. Joseph E. Quin, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Lawrence L. Lenertz, of South St. Paul, Minnesota, for re- 
spondent Armstrong. Mr. Harold LeVander, of South St. Paul, Min- 
nesota, for respondent Bennett Commission Company, Inc. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), instituted by 
an Order of Inquiry and Notice of Hearing filed by the Acting 
Director of the Livestock Division, Agricultural Marketing Serv- 
ice (said Order and Notice being hereinafter termed the com- 
plaint). Respondent Everett J. Armstrong and respondent 
Bennett Commission Company, Inc. have filed separate plead- 
ings which, insofar as said respondents are respectively con- 
cerned, admit the jurisdictional facts set forth in the com- 
plaint, waive hearing on the charges set forth therein, and 
constitute a consent to the issuance of the order hereinafter set 
forth. Complainant has recommended that such an order be 
entered. 


FINDINGS OF FACT 


1. Respondent Everett J. Armstrong, doing business as 
Armstrong Cattle Company, is registered with the Secretary of 
Agriculture as a dealer to buy and sell livestock for his own 
account at the St. Paul Union Stockyards, South St. Paul, Min- 
nesota, and at the times mentioned in the complaint said re- 
spondent was so registered. 


2. Respondent Bennett Commission Company, Inc. is regis- 
tered with the Secretary of Agriculture as a market agency to 
buy and sell livestock on a commission basis at the aforesaid 
stockyard, and at the times mentioned in the complaint said 
respondent was so registered. 
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8. Respondents Everett J. Armstrong and Bennett Commis- 
sion Company, Inc. are subject to the jurisdiction of the Sec- 
retary of Agriculture with respect to the matters covered by 
the order hereinafter set forth. 


CONCLUSIONS 


Section 202.5 (b) of the Rules of Practice governing pro- 
ceedings under the act provides as follows: 


§ 202.5—Stipulations and Consent Orders . .. (b) Consent 
order. 


At any time after the issuance of the moving paper and 
prior to the hearing in any proceeding the Secretary, in 
his discretion, may allow the respondent to consent to an 
order. In so consenting, the respondent must submit, for 
filing in the record, a stipulation or statement in which 
he admits at least those facts necessary to the Secretary’s 
jurisdiction and agrees that an order may be entered 
against him. Upon a record composed of the complaint and 
the stipulation or agreement consenting to the order, the 
Secretary may enter the order consented to by the respond- 
ent, which shall have the same force and effect as an order 
made after oral hearing. 


The pleadings filed by respondent Everett J. Armstrong and 
by respondent Bennett Commission Company, Inc. in this pro- 
ceeding constitute for each a statement and an agreement such 
as are referred to in the aforesaid section 202.5(b), and a 
consent to the issuance of the order hereinafter set forth. The 
facts admitted by said respondents and set forth in the Findings 
of Fact, with respect to each of said respondents, are sufficient 
to subject them to the jurisdiction of the Secretary of Agri- 
culture in this matter. 

Inasmuch as said respondents have agreed to a consent dis- 
position of this case and to the issuance of the order herein- 
after set forth, as it relates to them, and inasmuch as com- 
plainant has recommended that such order be entered, the order 
will be entered. 


ORDER 


Respondent Everett J. Armstrong’s registration under the 
act is suspended for a period of five years from the effective 
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date of this order. The said respondent, in transactions subject 
to the act, shall cease and desist from (a) engaging or par- 
ticipating in or using any practice or device in connection with 
the buying or selling of livestock by which any livestock are 
weighed, listed or billed to the account of a person or firm as 
though said livestock had been purchased by said person or 
firm when in fact said livestock had not been so purchased, and 
(b) causing any market agency to issue, or any market agency 
or other person or firm subject to the act to make a part of its 
books and records, any scale tickets or other memoranda show- 
ing that any person or firm had purchased livestock when such 
livestock had in fact not been so purchased or showing a false 
and incorrect name as the name of the owner or consignor of 
such livestock. The said respondent shall keep such accounts, 
records, and memoranda as fully and correctly disclose all 
transactions involved in his business, including accounts of 
purchase and sale, and scale tickets and other records relating 
to the buying and selling of livestock which disclose the true 
and correct name of the owner or consignor and the buyer or 
consignee of said livestock. 

Respondent Bennett Commission Company, Inc. shall cease 
and desist from (a) allowing any dealer to cause livestock to 
be weighed through said respondent’s firm when such livestock 
has not been sold by such firm, (b) handling livestock for any 
dealer, or allowing any dealer to use said respondent’s pens for 
handling livestock, unless such livestock is brought to the said 
respondent’s sales pens and is left under the exclusive jurisdic- 
tion and control of the respondent as to its sale and handling, 
and (c) allowing any officer or employee of respondent to cause 
the issuance of any scale ticket that does not accurately state 
the owner and buyer’s name or an understandable abbreviation 
thereof. 

This order shall become effective on the sixth day after serv- 
ice. Copies hereof shall be served upon the parties. 


(No. 5687) 


In re CHARLES YOUNGSON. P&S Docket No. 2260. Decided No- 
vember 17, 1958. 
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Rebates—Nolo Contendere—Cease and Desist 


Respondent entered a plea of nolo contendere to the charge that he collected 
and accepted rebates and consented to a cease and desist order. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. D. C. Tucker, of Minden, Nebraska, for respondent. Mr. Will 
Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed June 13, 1957, by 
the Acting Director, Livestock Division, Agricultural Marketing 
Service, United States Department of Agriculture. Respondent 
is registered with the Secretary as a dealer to buy and sell 
livestock for his own account at several posted stockyards and 
is charged with violating section 312(a) of the act (7 U.S.C. 
213(a)). 

Respondent, in a pleading entitled “Statement of Respondent,” 
filed June 27, 1957, denied the substantive allegations of the 
complaint. On April 15, 1958, respondent filed, in effect, an 
amended answer in which he, in part, admits the allegations con- 
tained in paragraph III of the complaint and states that he 
“does not wish to contest” the allegations in paragraph IV and 
“herein enters a plea of nolo contendere to the charge of vio- 
lation in said Paragraph.” Respondent further states therein 
that “he will accept and abide by an order to cease and desist 
the practices which constitute violations.” Complainant recom- 
mends that such an order be issued. 

The matter was referred to Will Rogers, Hearing Examiner, 
Office of Hearing Examiners, United States Department of 
Agriculture, for the preparation of a report without further 
investigation or hearing pursuant to section 202.9(c) of the 
rules of practice governing proceedings under the act (9 CFR 
202.9(c)). On September 19, 1958, the hearing examiner filed 
a report containing findings of fact and conclusions and recom- 
mending that respondent be ordered to cease and desist from 
the violations of the act found therein. No exceptions were 
filed to the examiner’s report. 
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FINDINGS OF FACT 


1. The Kearney Livestock Commission Company, Kearney, 
Nebraska, the Holdrege Livestock Commission Co., Holdrege, 
Nebraska, and the Minden Livestock Sales Company, Minden, 
Nebraska, are now and were at all times mentioned herein 
posted stockyards subject to the provisions of the act. 


2. Respondent, Charles Youngson, is an individual whose 
address is Minden, Nebraska. Respondent is registered with 
the Secretary as a dealer to buy and sell livestock for his own 
account at the Kearney Livestock Commission Company and 
the Holdrege Livestock Commission Co., and at all times men- 
tioned herein was so registered. 


8. Respondent, in January 1953, proposed an arrangement 
or agreement to T. C. Jensen, former part owner and the then 
operator of the Holdrege Livestock Commission Co., whereby 
respondent, an authorized hog buyer for Swift & Company at 
Holdrege, Nebraska, and other neighboring buying points in 
the State of Nebraska, would make said Holdrege Livestock 
Commission Co., “fone of the best hog markets in the State of 
Nebraska” provided said stockyard would rebate or “kick back” 
to respondent five cents per head on all hogs received at that 
stockyard. T. C. Jensen, to avoid the loss of the Swift & Com- 
pany account, accepted the proposal of respondent and entered 
into the said arrangement or agreement. During the period 
January 1. 1953, to April 1, 1954, respondent, pursuant to such 
arrangement or agreement, collected and accepted from the 
Holdrege Livestock Commission Co., a rebate or “kick-back” of 
five cents per head on all hogs received at that stockyard during 
such period. 


4. Respondent, in December 1954, proposed an arrangement 
or agreement to James Bank, principal owner and a member of 
the partnership operating the Minden Livestock Sales Company, 
whereby respondent, the exclusive authorized hog buyer for 
Swift & Company at Minden, Nebraska, and other neighboring 
buying points in the State of Nebraska, would make Minden 
Livestock Sales Company “the largest hog market in that sec- 
tion of Nebraska” provided the stockyard would rebate or “kick 
back” to respondent ten cents per head on all hogs received by 
it. Such proposed arrangement or agreement was turned down 
and rejected by James Bank, whereupon respondent leased the 
livestock pens and loading facilities of the Chicago, Burlington 
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& Quincy Railroad at Minden, Nebraska, which are located 
directly across the street from such stockyard, and, since the 
early part of 1955, respondent has been buying hogs for the 
Swift & Company account in direct competition with the Min- 
den Livestock Sales Company, to the injury of the Minden 
Livestock Sales Company. 


CONCLUSIONS 


Respondent in his amended answer filed April 15, 1958, ad- 
mits, in effect, that he has violated the provisions of the act by 
his conduct and states that he will accept and abide by an order 
to cease and desist from the practices which constitute vio- 
lations. The Findings of Fact correspond substantially to the 
allegations of the complaint. By reason of the facts set forth 
in the Findings of Fact, respondent has violated section 312(a) 
of the act (7 U.S.C. 213). Respondent should be ordered to 
cease and desist from engaging in the practices set forth in 
the Fndings of Fact. 


ORDER 
Respondent shall cease and desist from violating the act in 
the manner set forth in the Findings of Fact. 


This order shall become effective on the sixth day after 
service upon respondent and copies hereof shall be served upon 
the parties. 


(No. 5688): 


In re SCHARIO CATTLE COMPANY. P&S Docket No. 2301. De- 
cided November 19, 1958. 


Insolvency—Suspension of Registration 


Respondent’s registration is suspended for 90 days and thereafter until it 
demonstrates that it is no longer insolvent. 


Mr. Earl L. Saunders, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. John Curry, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
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yards Act, 1921, as amended and supplemented (7 U.S.C. 181 
et seq.), instituted by a complaint filed January 20, 1958, by 
the Director, Livestock Division, Agricultural Marketing Serv- 
ice, United States Department of Agriculture. The respondent 
is registered with the Secretary as a dealer to buy cattle for 
its own account at several stockyards posted under the act and 
is charged with being insolvent and operating as a dealer while 
insolvent. A copy of the complaint and a copy of the rules of 
practice were served upon respondent. 

At the time of service of the complaint, respondent was no- 
tified in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
202.9 of the rules of practice (9 CFR 202.9), failure to file an 
answer would constitute an admission of the facts alleged in 
the complaint and, in effect, a waiver of oral hearing. Not- 
withstanding such notice, respondent has not filed an answer. 
The matter was referred to John Curry, Hearing Examiner, 
Office of Hearing Examiners, United States Department of 
Agriculture, for the preparation of a report without further in- 
vestigation or hearing pursuant to section 202.9(c) of the rules 
of practice. The hearing examiner filed a report August 12, 
1958, recommending that a cease and desist order be issued 
and that the registration of respondent be suspended for a 
period of 90 days and thereafter until respondent demonstrates 
that it is no longer insolvent. No exceptions were filed to the 
hearing examiner’s report. 


FINDINGS OF FACT 


1. Respondent, Schario Cattle Company, is a corporation or- 
ganized and existing under the laws of the State of Iowa. Re- 
spondent is registered with the Secretary under the act as a 
dealer to buy cattle for its own account at the Sioux City Stock 
Yards, Sioux City, Iowa, and at the public livestock markets 
of the Lemmon Livestock Sales Company, Lemmon, South 
Dakota, and the Tri-County Commission Company, Faith, 
South Dakota, all of which are posted stockyards subject to the 
provisions of the act. 

2. Respondent is insolvent in that it is unable to pay its 
current obligations as they become due in the usual course of 
business. 
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8. During the year 1957, respondent, while insolvent, op- 
erated as a dealer at the Sioux City Stock Yards, Sioux City, 
lowa. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, re- 
spondent has wilfully violated section 312(a) of the act (7 
U.S.C. 213(a)), and respondent is insolvent within the meaning 
of the Act of Congress approved July 12, 1943 (7 U.S.C. 204). 
Respondent should be ordered to cease and desist from operating 
as a dealer while insolvent and respondent’s registration should 
be suspended for a period of 90 days and thereafter until re- 
spondent demonstrates that it is no longer insolvent, as recom- 
mended by complainant. In re August Schaeffler, 14 A.D. 658 
(1955) ; In re Howard Webb, 14 A.D. 661 (1955). 


ORDER 


Respondent shall cease and desist from operating as a dealer 
while insolvent. 


Respondent’s registration is suspended for a period of 90 days 
and thereafter until such time as it demonstrates that it is no 
longer insolvent. At the request of respondent, when it makes 
such a showing, a supplemental order will be issued in this 
proceeding terminating this suspension after the 90-day period. 


This order shall become effective on the sixth day after service 
thereof and copies hereof shall be served upon the parties. 


(No. 5689) 


In re TEXAS LIVESTOCK MARKETING ASSOCIATION, INC. P&S 
Docket No. 2387. Decided November 19, 1958. 


Incorrect Weivhts—Cense and Desist— 
Consent Order 


Respondent concented tn an order rennirine it to cease and desist from en- 
gaging in the practices complained of in the complaint. 


Mr. Jerome S. Durrest. for Livestock Division,, Agricultural Marketing Serv- 
ice. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended (7 U.S.C. 181 et seg.). The 
complaint filed by the Director, Livestock Division, Agricultural 
Marketing Service on July 22, 1958, charges respondent with 
various violations of the act. Respondent in an amended answer 
filed on October 7, 1958, admits the allegations contained in 
said complaint but denies that it wilfully violated the act, waives 
the right to an oral hearing and the report of the Examiner and 
agrees to the issuance of an order, with findings of fact, re- 
quiring it to cease and desist from the practices complained of 
in the complaint. Complainant has recommended that the order 
agreed to by respondent requiring it to cease and desist from 
the practices complained of, be issued, 


FINDINGS OF FACT 


1. The Union Stock Yards, San Antonio, Texas, hereinafter 
referred to as the stockyard, was at all times mentioned herein 
and is now a posted stockyard subject to the provisions of the 
act. 


2. Respondent is registered with the Secretary of Agricul- 
ture as a market agency to buy and sell livestock on a com- 
mission basis, at the stockyard, and at the times of the trans- 
actions of respondent hereinafter referred to was so registered. 


3. Respondent, on or about six specified dates and at divers 
other times during the period from April 1, 1955, through 
March 31, 1956, in other like transactions, received, through 
its facilities at the stockyard, orders for the purchase of sheep 
on a commission basis from the Producers and Texas Market- 
ing Association, a registered market agency at the Kansas City 
Stock Yards, Kansas City, Missouri, a posted stockyard under 
the act, and the Producers Marketing Association, a registered 
market agency at the Indianapolis Stock Yards, Indianapolis, 
Indiana, also a posted stockyard under the act; filled such pur- 
chase orders with sheep which respondent purchased at various 
country points in Texas through Louis J. Wardlaw, respondent’s 
sheep salesman and order buyer; shipped such sheep to said 
Producers and Texas Marketing Association at the Kansas City 
Stock Yards or to the Producers Marketing Association at the 
Indianapolis Stock Yards, or to customers of said market agen- 
cies at other posted stockyards or at various country points, 
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as the case may be; billed said two market agencies, through 
its facilities at the stockyard, for said purchases on the basis 
of weights which had been increased at the direction or on in- 
structions of said Louis J. Wardlaw, and collected from said 
two market agencies on the basis of such increased weights; 
and issued accounts of purchase showing such false and incor- 
rect weights as the actual purchase weights, which accounts 
of purchase were made a part of the accounts and records of 
said Producers and Texas Marketing Association or Producers 
Marketing Association, as the case may be, and copies thereof 
made a part of the accounts and records of respondent. 


4. Respondent, on or about three specified dates and at divers 
other times during the period from April 1, 1955, through Janu- 
ary 31, 1956, in other like transactions, received, through its 
facilities at the stockyard, orders for the purchase of sheep on 
a commission basis from the Producers and Texas Marketing 
Association, a registered market agency at the Kansas City 
Stock Yards, Kansas City, Missouri, a posted stockyard under 
the act, the Producers Marketing Association, a registered 
market agency at the Indianapolis Stock Yards, Indianapolis, 
Indiana, a posted stockyard under the act, and the Producers 
Livestock Marketing Association, a registered market agency 
at the St. Louis National Stock Yards, National Stock Yards, 
Illinois, also a posted stockyard under the act; filled such pur- 
chase orders with sheep which respondent purchased at various 
country points in Texas through Louis J. Wardlaw, respondent’s 
sheep salesman and order buyer; paid the Texas producers from 
whom the sheep were bought on the basis of a shrink allow- 
ance deduction agreed to by such producers; shipped such sheep 
to said Producers and Texas Marketing Association at the 
Kansas City Stock Yards, Producers Marketing Association at 
the Indianapolis Stock Yards, or Producers Livestock Market- 
ing Association at the National Stock Yards, or to customers 
of said market agencies at other posted stockyards or at various 
country points, as the case may be; billed said three market 
agencies, at the direction or on instruction of said Louis J. 
Wardlaw, on the basis of the country weights of the sheep, 
before the application of the shrink allowance, or after the 
application of only a portion of such shrink allowance, instead 
of on the actual purchase weights, and collected from said 
three market agencies for the sheep on the basis of said false 
and incorrect weights; and issued accounts of purchase show- 
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ing such false and incorrect weights as the actual purchase 
weights, which accounts of purchase were made a part of the 
accounts and records of said Producers and Texas Marketing 
Association, Producers Marketing Association or Producers 
Livestock Marketing Association, as the case may be, and copies 
thereof made a part of the accounts and records of respondent. 


5. Respondent, in connection with some of the transactions 
described in Findings of Fact 3 and 4 above, and in other like 
transactions at divers other times during the period from April 
1, 1955, through March 31, 1956, in accounting to the Producers 
and Texas Marketing Association and the Producers Marketing 
Association for such purchases of sheep for their accounts, 
issued accounts of purchase reporting as the purchase price of 
the sheep prices which were higher or lower than the actual 
purchase price, as the case may be, and otherwise failed to 
show the full, true and correct nature of the purchase trans- 
actions. 


CONCLUSIONS 
By reason of the facts set out in Findings of Fact 3 through 


5 above it is concluded that respondent has violated sections 
304, 306(f), 307, 312(a) and 401 of the act and sections 201.44, 
and 201.55 of the regulations. 

Inasmuch as respondent has consented and the complainant 
has recommended that an order be issued requiring respondent 
to cease and desist from the practices complained of, the order 
will be issued. 


ORDER 


Respondent shall cease and desist from engaging in the un- 
fair, unjustly discriminatory and deceptive practices set out in 
the Findings of Fact above. 

This order shall become effective on the sixth day after its 
service and copies hereof shall be served upon the parties. 


(No. 5690) 


In re MARKET AGENCIES AT UNION STOCK YARDS, CHICAGO, 
ILLINOIS. P&S Docket No. 402. Decided November 20, 1958. 
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Modification of Rates and Charges 





Respondents are authorized to modify their current schedule of rates and 
charges and to assess such rates and charges up to and including 
October 21, 1959. 


Mr. Joseph E. Quin, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. L. Alton Denslow, of Washington, D. C., for respondents. 


Decision by Thomas J. Flavin, Judicial Officer 








ORDER 


This is a rate proceeding under the Packers and Stockyards 
Act, 1921, as amended (7 U.S.C. 181 et seq.). The respondents 
are now operating under an order issued on October 1, 1958, 
authorizing the respondents to assess the current rates and 
charges to and including October 21, 1959, unless modified or 
extended by further order before the latter date. 


On August 25, 1958, a petition had been filed on behalf of 
The Chicago Livestock Exchange requesting authority to modify 
in certain respects, as soon as possible, the then existing rates 
and charges. The order of October 1, 1958, authorized an in- 
crease in one of the rates and charges sought by this petition 
to be modified, and a separate order issued on said date pro- 
vided, upon request of the Livestock Division, Agricultural 
Marketing Service, and concurrence of the Chicago Livestock 
Exchange, that the time within which said Livestock Division 
could file an answer with regard to the other modifications of 
rates proposed in said petition was extended to November 30, 
1958. 


On October 8, 1958, a petition was filed on behalf of The 
Chicago Livestock Exchange dealing with the same rates and 
charges covered by the petition filed on August 25, 1958, re- 
questing authority to modify such rates and charges in certain 
respects, and asking that the petitions filed on August 25 and 
October 8, 1958, be consolidated for consideration and disposi- 
tion as soon as possible. 


Notices of the petitions and their contents were published 
in the Federal Register on September 10, 1958 (23 F.R. 7007), 
and October 24, 1958 (23 F.R. 8213), respectively. Although 
interested persons were afforded an opportunity to indicate a 
desire to be heard in the matters by notifying the Hearing 
Clerk, no person notified the Hearing Clerk of a desire to be 
heard. 
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On November 10, 1958, the Livestock Division, by its attorney, 
filed an answer stating that it had made a detailed study with 
respect to the reasonableness of the modifications in the current 
schedule of rates and charges requested in the petitions. The 
answer stated that it was the opinion of the Livestock Division 
that the whole of the increases in the current schedule of rates 
and charges, requested by the respondents in those petitions, 
cannot be justified but that it was felt that substantial increases 
in the rates and charges involved are justified. The Division 
recommended, therefore, that an order be issued authorizing 
certain modifications in the current schedule, as set forth in 
the answer. It was further recommended that the respondents 
be authorized to assess the current schedule, as modified in ac- 
cordance with the answer, to and including October 21, 1959, 
unless changed by further order before that date, and that the 
order to be issued be conditioned upon the respondents comply- 
ing with all applicable terms of the stipulation attached to and 
made a part of the answer filed on September 23, 1947. 


On November 12, 1958, The Chicago Livestock Exchange 
concurred in the aforesaid recommendations of the Livestock 


Division by indorsement on the answer filed with the Hearing 
Clerk. 

Inasmuch as the rates and charges recommended by the 
Division in its answer are lower than the corresponding rates 
and charges regarding which notice was published in the Fed- 
eral Register on October 24, 1958, it is found that further 
notice and public procedure on this order are unnecessary. 

Since the parties are agreed, the respondents are authorized 
to modify their current schedule of rates and charges as recom- 
mended in the answer filed by the Livestock Division on No- 
vember 10, 1958, and to assess such current schedule, as so 
modified, during the life of this order, upon the condition that 
the respondents comply with the applicable terms of the stipu- 
lation referred to above. 


The respondents, who must prepare for and be ready to com- 
ply with this order on its effective date, desire to have it be- 
come effective as soon as possible. The Packers and Stockyards 
Act provides that orders of this nature shall not become ef- 
fective in less than five days after their date. Undue delay 
in making this order effective may adversely affect the market- 
ing of livestock. Accordingly, good cause is found for making 
this order effective in less than 30 days. 
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This order shall become effective on the sixth day after its 
date of signature and remain in effect to and including October 
21, 1959, unless modified or extended by further order before 
the latter date. 


Copies hereof shall be served upon the parties. 


(No. 5691) 


In re ANTHONY HEGGER. P&S Docket No. 2368. Decided No- 
vember 24, 1958. 


Cease and Desist—Suspension of Registration— 
Consent Order 


Respondent consented to the issuance of an order requiring him to cease 
and desist from the violations charged and suspending his registration 
for a period of three weeks. 


Mr. Earl L. Saunders, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Robert E. Costello, of East St. Louis, Illinois, for respondent. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 181 et seq.), hereinafter 
referred to as the act. The proceeding was instituted by an 
order of inquiry and notice of hearing which was issued on 
June 23, 1958, by the Acting Director of the Livestock Division, 
Agricultural Marketing Service. Respondent in his amended 
answer admits the allegations of the order of inquiry and notice 
of hearing, waives the right to an oral hearing and to the 
report of the Examiner, and consents to the issuance of an 
order, with findings of fact, requiring respondent to cease and 
desist from the practices complained of in the order of inquiry 
and notice of hearing and suspending his registration as a 
dealer under the act for a period of three weeks. The com- 
plainant has recommended the issuance of such an order. 


FINDINGS OF FACT 


1. The St. Louis National Stock Yards, National Stock 
Yards, Illinois, hereinafter referred to as the stockyard, was at 
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all times mentioned herein and now is, a posted stockyard sub- 
ject to the provisions of the act. 


2. Respondent is registered with the Secretary of Agricul- 
ture as a dealer to buy and sell swine for his own account at 
the stockyard, and at all times mentioned herein respondent 
was so registered. 


3. During the years 1953 through 1955, respondent had an 
agreement, association, or relationship with Hog Commission 
Company, Inc., a registered market agency at the stockyard, 
and with its vice president and salesman, William C. Harned, 
whereby at the stockyard and during such period: (a) respond- 
ent obtained from Hog Commission Company, Inc. a large por- 
tion of the swine handled by him on a dealer basis at the stock- 
yard; (b) in numerous instances respondent resold such swine 
at a substantial profit through Hog Commission Company, Inc. 
on the same day he had obtained the swine from that firm or a 
short time thereafter; (c) respondent regularly performed for 
Hog Commission Company, Inc. certain stockyard services, 
namely, the driving of swine to the scale for weighing and the 
handling of consignments prior to weighing; (d) respondent 
regularly sold swine through Hog Commission Company, Inc. 
to packers, under false, assumed, fictitious, or otherwise incor- 
rect names, and caused the stockyard to show on scale tickets 
such assumed, false, fictitious or otherwise incorrect names as 
the names of the shippers of the swine, copies of which scale 
tickets were made a part of the accounts, records and memo- 
randa of the stockyard, Hog Commission Company, Inc. and 
the packers to which the swine were sold; (e) respondent regu- 
larly yarded his dealer-owned swine in, and sold such swine 
from, sales pens assigned to Hog Commission Company, Inc.; 
and (f) respondent operated in a partnership with said William 
C. Harned in connection with swine buying and selling opera- 
tions. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact 3, it is 
concluded that respondent has violated section 312 (a) of the 
act (7 U.S.C. 213 (a)), sections 201.67 and 201.79 of the regu- 
lations issued under the act (9 CFR 201.67, 201.79) and section 
10 of an act entitled “An Act to Create a Federal Trade Com- 
mission, to define its powers and duties, and for other pur- 
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poses”, (15 U.S.C. 50), which section is incorporated in and 
made a part of the Packers and Stockyards Act, 1921, by section 
402 of the latter act (7 U.S.C. 222). 

Inasmuch as respondent has consented to the issuance of an 
order requiring him to cease and desist from the practices 
complained of and suspending his registration for a period of 
three weeks, and complainant has recommended that such an 
order be issued, the order will be issued. 


ORDER 


Respondent shall cease and desist from violating the act and 
the regulations thereunder in the manner set forth in the Find- 
ings of Fact. 

Respondent’s registration under the act is suspended for a 
period of three weeks from the effective date of this order. 

This order shall become effective on the sixth day after 
service. Copies hereof shall be served upon the parties. 


(No. 5692) 


In re Roy HYATT AND A. E. WARD, partners, d/b/a HYATT AND 
WARD LIVESTOCK COMMISSION COMPANY. P&S Docket No. 
2192. Decided November 26, 1958. 


False Records—Misuse of Shippers’ Proceeds 
Account—Charges for Services not Rendered— 
Cease and Desist—Suspension of Registration 


Respondents are ordered to cease and desist from (1) making and keeping 
false records, (2) misusing shippers’ proceeds account, and (3) charging 
country shippers for services not rendered. Respondents are suspended 
as registrants under the act for 20 days commencing January 1, 1959. 


Mr. Jerome S. Ducrest, for Livestock Division, Agricultural Marketing Serv- 
ice. Mr. Harold LeVander, of South St. Paul, Minnesota, for respondents. 
Mr. Will Rogers, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Packers and 
Stockyards Act, 1921, as amended and supplemented (7 U.S.C. 
181 et seq.), instituted by a complaint filed December 1, 1955, 
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by the Acting Director, Livestock Division, Agricultural Market- 
ing Service, United States Department of Agriculture. Re- 
spondents are registered with the Secretary as a market agency 
to buy and sell livestock on a commission basis and to render 
clearing services and as a dealer to buy and sell livestock for 
their own account at the Tulsa Stockyards, Tulsa, Oklahoma. 

Respondents are charged, in part, with selling livestock con- 
signed to them by respondent Ward under a false name and 
in competition with consigned livestock, issuing false accounts 
of sale and keeping false records. Respondents are further 
charged with permitting respondent Hyatt to purchase con- 
signed livestock, financing such purchases and selling livestock 
owned by Hyatt in competition with consigned livestock. It is 
also alleged in the complaint that respondents financed country 
purchases of livestock with shippers’ proceeds and charged and 
collected selling commissions from the producers of the country- 
purchased livestock when no selling services were rendered. 
Respondents filed an answer January 25, 1956. An amended 
complaint was filed September 7, 1956, and on November 8, 
1956, a supplemental answer was filed which was amended 
August 2, 1957. Respondents denied that they violated the act 
or the regulations issued thereunder. 

An oral hearing was held in Tulsa, Oklahoma, August 1, 
2 and 3, 1957, before Will Rogers, Hearing Examiner, Office 
of Hearing Examiners, United States Department of Agricul- 
ture. Jerome S. Ducrest, Office of the General Counsel, ap- 
peared as counsel for complainant, and Harold LeVander, At- 
torney at Law, South St. Paul, Minnesota, represented respond- 
ents. After the hearing, the parties filed briefs. On February 
24, 1958, the hearing examiner filed his report in which he 
recommended that respondents be found to have violated the 
act as charged, that respondents be ordered to cease and desist 
from engaging in the practices found to be violative of the 
act and to keep such accounts and records as fully and cor- 
rectly reflect all transactions in their business, and that respond- 
ents’ registration be suspended for a period of 30 days. Re- 
spondents filed exceptions to the hearing examiner’s report and 
oral argument was held before the Judicial Officer September 
10, 1958. 


FINDINGS OF FACT 
1. The Tulsa Stockyards, Tulsa, Oklahoma, was at all times. 
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mentioned herein a posted stockyard subject to the provisions 
of the act. 


2. Respondents Roy Hyatt and A. E. Ward are individuals, 
doing business as Hyatt and Ward Livestock Commission Com- 
pany, whose address is Tulsa Stockyards, Tulsa, Oklahoma. 
Respondents are registered with the Secretary under the act 
as a market agency to buy and sell livestock on a commission 
basis and render clearing services and as a dealer to buy and 
sell livestock for their own account, at the stockyard, and at 
all times mentioned herein were so registered. 


8. Respondent A. E. Ward, on 23 different dates during the 
period January 1 through June 18, 1955, purchased 562 hogs, 
9 cattle and 4 sheep at Tahlequah Sale Barn, Tahlequah, Okla- 
homa, through D. F. Singleton, a livestock trucker. Payment 
for the livestock on all 23 occasions was made personally by 
respondent Ward with checks issued on his personal account in 
the Sand Springs State Bank, Sand Springs, Oklahoma. The 
livestock so purchased by Ward was consigned to respondents 
for sale on a commission basis at the stockyard under the in- 
correct name of D. F. Singleton, who hauled the livestock for 
Ward from Tahlequah to Tulsa, Oklahoma. Respondents, at the 
stockyard, on 54 separate days during the period January 3 
through June 30, 1955, sold the 562 hogs, 9 cattle and 4 sheep 
owned by respondent Ward under the incorrect name of D. F. 
Singleton. 


4. Respondents, at the stockyard, on at least 13 different 
dates during the period January 3 through March 28, 1955, 
issued checks drawn on their custodial account for shippers’ 
proceeds to D. F. Singleton in payment of the proceeds from 
the sale of the livestock purchased by respondent Ward in the 
transactions described in Finding of Fact 3. Such custodial ac- 
count checks were endorsed by respondent Ward in his own 
name and the name of D. F. Singleton and the proceeds there- 
from were retained by him for his personal account. Singleton 
received the hauling fee for transporting the livestock from 
Tahlequah to Tulsa. 


5. Respondent Ward, in connection with the livestock in- 
volved in Findings of Fact 3 and 4, caused the stockyard to 
issue incorrect drive-in records and scale tickets and respondents 
issued incorrect accounts of sale with respect to such livestock 
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by listing D. F. Singleton as the owner thereof. Respondents, 
at the stockyard, January 10, 1955, in connection with the dis- 
position of 8 of the 14 hogs sold on a commission basis for re- 
spondent Ward, in one of the transactions described in Finding 
of Fact 3, issued an account of purchase covering the purchase 
of 53 hogs on a commission basis for the Timmerman Packing 
Company which showed the seller of the 8 Ward-owned hogs as 
Hyatt & Ward, and, on the same date, in connection with the 
disposition of 4 more of the 14 hogs, issued another account of 
purchase, covering the purchase of 40 hogs on a commission 
basis for Banfield Frozen Foods, which showed the seller of the 
4 Ward-owned hogs as Hyatt & Ward, copies of which incorrect 
accounts of purchase were made a part of respondents’ accounts 
and records. 


6. On January 24, 1955, Roy Hyatt purchased or agreed to 
purchase in the country 44 cattle from E. A. Boatright, Fort 
Gibson, Oklahoma, at a specified price per pound delivered at 
the stockyard. Upon delivery at the stockyard respondents 
took possession of the livestock and sold it. Respondents caused 
the stockyard to issue scale tickets incorrectly showing “H & W” 
instead of Roy Hyatt, as the buyer of the cattle, copies of which 
were kept in the stockyard company’s records. Respondents 
charged and collected a commission fee from Boatright although 
no selling service was rendered for Boatright at the stockyard. 
Boatright was paid by check drawn on the custodial account 
for shippers’ proceeds and Hyatt sold the cattle involved for a 
net profit of $161.25 which was paid to him out of such account. 


7. On January 15, 1955, Roy Hyatt and Elbert Couch, a 
registered dealer at the stockyard, purchased or agreed to pur- 
chase in the country 121 cattle from Warner Borum, Warner 
Ranch, Muskogee, Oklahoma, at a specified price per pound 
delivered at the stockyard. Upon delivery at the stockyard re- 
spondents took possession of the livestock and sold it. Respond- 
ents caused the stockyard company to issue scale tickets in- 
correctly showing the buyer to be “H&W #7,” copies of which 
were kept in the stockyard company’s records. Respondents 
charged and collected a commission fee from Warner Borum 
and Warner Ranch, although respondents rendered no seiling 
service to the country owners. Warner Borum and Warner 
Ranch received payment for the cattle by check drawn upon 
respondents’ custodial account for shippersé proceeds. The 
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cattle was sold by respondents to a dealer at a substantial profit 
which was paid to Hyatt and Couch by checks drawn upon 
respondents’ custodial account for shippers’ proceeds. 


8. On January 15, 1955, Elbert Couch purchased or agreed 
to purchase in the country 83 calves from Roger Stebbins of 
Muskogee, Oklahoma, at a specified price per pound delivered 
at the stockyard. Upon delivery at the stockyard respondents 
took possession of the calves and sold them. Stebbins was paid 
for the calves by a check drawn upon respondents’ custodial 
account for shippers’ proceeds. Respondents charged and col- 
lected from Stebbins a selling commission when no selling serv- 
ice was rendered by respondents to Stebbins in connection with 
the transaction. Respondents sold the calves to a dealer at a 
substantial profit which the respondents paid out of the cus- 
todial account for shippers’ proceeds to Couch and to respond- 
ent Roy Hyatt in equal shares. 


9. On January 17, 1955, respondents purchased or agreed 
to purchase in the country from Elbert Couch 20 heifers. Re- 
spondents paid for the heifers by a check drawn upon the cus- 
todial account for shippers’ proceeds and delivered to the Tulsa 
Livestock Commission Company. Respondents charged and col- 
lected from Couch a selling commission although respondents 
were the purchasers and no selling service was rendered to 
Couch. Respondents caused the stockyard to prepare a drive-in 
record incorrectly showing “V. Harp” as the owner and scale 
tickets incorrectly showing the owner of the livestock as 
“Hart,” copies of which were retained in the stockyard com- 
pany’s records. Respondents also prepared an account of sale 
incorrectly showing the livestock to have been sold for the 
account of “V. Harp (Tulsa Com. Co.),” a copy of which was 
kept in respondents’ records. 

10. (a) On January 15, 1955, Roy Hyatt purchased or 
agreed to purchase in the country 14 steers from L. M. Christian 
of Centralia, Oklahoma, at a specified price per pound delivered 
at the stockyard. Upon delivery at the stockyard respondents 
took possession of the steers and sold them. Respondents 
charged and collected from L. M. Christian a selling commission 
when no selling service was rendered by respondents to Christian 
in connection with the transaction. 


(b) On January 15, 1955, Roy Hyatt also purchased or 
agreed to purchase in the country 7 steers from E. Christian 
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of Centralia, Oklahoma. This transaction was handled as de- 
scribed above for the 14 steers obtained from L. M. Christian. 


11. On January 31, 1955, respondents purchased or agreed 
to purchase in the country 19 steers and 17 calves from Walter 
Sears at a specified price per pound delivered at the stockyard. 
Upon delivery at the stockyard respondents took possession of 
the livestock and sold it. The purchase by respondents from 
Sears was financed through respondents’ custodial account for 
shippers’ proceeds. 


12. On January 31, 1955, in a country transaction respond- 
ents purchased 52 steers from Elbert Couch and in connection 
with such transaction issued an account of sale showing in- 
correctly the name of Earl Smith, from whom Couch had previ- 
ously purchased the steers, as the consignor or owner of the 
cattle instead of respondents, a copy of which false account of 
sale was made a part of the records of respondents. Respond- 
ents also caused the stockyard to issue a drive-in record falsely 
showing Smith as the owner of the cattle, a copy of which was 
kept in the stockyard company’s records. Respondents also 
charged and collected from Couch a selling commission when no 
selling service was rendered to Couch in connection with the 
transaction. 


13. In the transactions described above in Findings of Fact 
6, 7, 8, 10 and 11 respondents issued accounts of sale showing 
that respondents sold the livestock for the account of the coun- 
try seller. The price per hundredweight specified in the accounts 
of sale was the price agreed upon in the country but deductions 
were listed for yardage, insurance and commission as if the 
livestock had been sold by the respondents as a market agency 
for the country shipper by virtue of a consignment to respond- 
ents for sale on a commission basis when such was not the case. 
Copies of these accounts of sale were kept in respondents’ 


records. 


14. Respondents, in a proceeding under the act (13 A.D. 
1064 (1954)), were ordered to cease and desist from, among 
other things, engaging in the unfair, unjustly discriminatory 
and deceptive practices of (1) knowingly receiving and accept- 
ing livestock individually owned by one of the respondents and 
consigned by him to the Hyatt and Ward Livestock Commission 
Company under assumed, false, fictitious or otherwise incorrect 
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names; selling such livestock and issuing accounts of sale show- 
ing said assumed false, fictitious or otherwise incorrect names 
as the sellers of the livestock; and making copies of such false 
and incorrect accounts of sale a part of respondents’ accounts 
and records; (2) selling hogs owned by a trading partnership 
composed of one of the respondents and another person, which 
partnership was not registered with the Secretary and was not 
bonded to engage in dealer operations; and (3) using shippers’ 
proceeds for purposes of their own and purposes other than the 
payment of lawful marketing charges. Respondents’ registra- 
tion was suspended by said order for a period of 30 days, the 
suspension to be held in abeyance and not to become effective 
unless respondents should be found, after opportunity for hear- 
ing, to have again violated the act or the regulations within 
two years from October 15, 1953. 


CONCLUSIONS 


Complainant contends and the hearing examiner found that 
the “Singleton” livestock referred to in Findings of Fact 3 
through 5 was owned by Ward and not Singleton. Ward denies 


such ownership. During the six-month period no accounting was 
ever rendered to Singleton by Ward and the profits from such 
transactions were never paid over to Singleton or the losses 
sustained thereby were not paid by Singleton to Ward. More- 
over, Singleton was paid by the Hyatt and Ward Livestock 
Commission Company for hauling the livestock from Tahlequah 
to Tulsa. This is also contrary to a finding of title and owner- 
ship of the livestock in Singleton. A hauling charge would not 
normally be deducted where livestock is transported to market 
by the owner himself. In such a situation, no transportation 
service had been rendered to the shipper. Rather, the shipper 
himself performs such function and the commission firm would 
not deduct a charge for this service from the gross proceeds 
and pay the deduction to the shipper. That the transactions 
were not as they superficially appear can also be inferred from 
the fact that Ward previously has engaged in fictitious trans- 
actions with respect to purchases of livestock at the Tahlequah 
Sale Barn and from the admissions by Singleton and Ward that 
these transactions were not outright purchases by Singleton. 
Nor does it appear that the hogs, cattle and sheep purchased 
by Singleton during the period involved herein were jointly 
owned by Singleton and Ward. Ward’s failure to account and 
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pay with respect to such livestock and the separate payment 
for hauling to Singleton would also negative such a conclusion. 
We are led to believe from the facts adduced that the livestock 
was actually owned by Ward. He was always present when 
Singleton purchased the livestock and he paid for it out of his 
personal checking account. Ward testified that he paid for the 
livestock to enable the Tahlequah Sale Barn to get its money 
more quickly than if the sales barn had to wait for Singleton 
to sell the hogs at Tulsa and receive payment from the market 
agency there. This alleged reason for the financing of the 
Singleton “purchases” is not persuasive. Next, Ward testified 
that his sole interest in the livestock was to get them to Tulsa 
so that the market agency of which he was a member could 
receive a commission fee for the sale thereof at the stockyard. 
If this were Ward’s sole interest in the livestock, Singleton’s 
purchases would have been financed out of the partnership’s 
general account rather than Ward’s personal checking account. 
Moreover, Ward did not treat the hogs, cattle and sheep as 
consigned livestock. He endorsed the custodial account checks 
made out to Singleton and kept the proceeds. It is conceded 
that if Ward financed Singleton’s purchases he might endorse 
the checks in order to obtain the money advanced to Singleton. 
But he kept all the money and did not account or pay the profit 
over to Singleton or charge Singleton for the losses resulting 
from the resale of the livestock. Singleton was primarily a 
trucker and it appears that his only interest was in the hauling 
fees. 

On the basis of our findings with respect to the Singleton 
transactions, it is concluded that respondents’ records were 
false and in wilful violation of sections 312 and 401 of the act 
and also section 402 (7 U.S.C. 222) which makes applicable 
section 10 of an act entitled “An act to create a Federal Trade 
Commission, to define its powers and duties, and for other pur- 
poses” (15 U.S.C. 50), in that Singleton was listed on all the 
records in connection therewith as the shipper of the livestock. 
In addition, the use of the custodial account for the country 
speculative operations of Ward with respect to the “Singleton” 
livestock was in violation of the purpose of the account and 
therefore in violation of sections 304 and 312(a) of the act. 
In re Nashville Livestock Comm*ssion Corporation (17 A.D. 
626) ; In re Will‘am N. Grissim III, d/b/a Grissim Commission 
Company (17 A.D. 620). Ward was a member of the market 
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agency partnership and was not in the category of shipper or 
consignor of a market agency. 

Respondents are also charged with selling the hogs, cattle 
and sheep in competition with consigned livestock in violation 
of section 201.60(b) of the regulations issued under the act 
(9 CFR 201.60(b)). Section 201.60(b) provides as follows: 

“No market agency shall sell livestock belonging to it or to 
its owners, officers, agents, or employees, or sell livestock in 
which it or its owners, officers, agents, or employees have an 
ownership interest, in such manner as to prejudice the interests 
of consignors who have consigned livestock to the market agency 
for sale for their accounts.” 

As was said in In re Nashville Livestock Commission Corpora- 
tion, supra, and In re William H. Grissim III, d/b/a Grissim 
Commission Company, supra, the quoted regulation refers to 
the manner of sale of livestock in which the market agency, its 
owners or employees, etc., have an ownership interest and not 
the origin of the livestock. There is no flat prohibition of sales 
by a market agency of such livestock and there is no adequate 
evidence in this proceeding that the sales of the “Singleton” 
livestock at the stockyard prejudiced the interest of consignors. 
The mere fact that respondents also sold consigned livestock on 
the same day does not establish per se violation of the regula- 
tion. Nor is this established by showing that the livestock owned 
by Ward was sold to potential customers for consigned live- 
stock. This would always be the case. Conceivably the practice 
of selling Ward’s livestock in competition with consigned live- 
stock might be in violation of the act without reference to 
section 201.60(b) of the regulations, but in view of the issu- 
ance of a regulation on the subject we do not believe we should 
go beyond the regulation. 

The next group of alleged violations concerns the 25 calves 
of the Ellis Stock Company which the complaint alleges were 
consigned to the respondents for sale at the stockyard on a 
commission basis. The principal offenses alleged are that re- 
spondents permitted the calves to be sold to respondent Roy 
Hyatt, that Hyatt resold the calves to James Gideon at a profit 
of $62.25 and that the transaction was financed for Hyatt 
through respondents’ shippers’ proceeds account. Respondents 
deny that the 25 calves were consigned to them for sale on a 
commission basis by the Ellis Stock Company. The record con- 
tains as exhibits copies of two accounts of sale issued by the 
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respondents with respect to the calves. The first account of sale 
is dated April 3, 1955, and shows the calves as having been 
sold for the account of the Ellis Stock Company to “H&W No. 
11” and “H&W No. 10.” This account of sale bears the notation 
“country purchase.” The second account of sale is dated April 
4, 1955, and shows the calves as having been sold for the account 
of Hyatt and Ward No. 10 to James Gideon. This account of 
sale bears the notation “resale.””’ The complainant contends that 
the notation “resale’ means that there had been a prior sale 
at the stockyard on April 3, 1955, to respondent Ward or Hyatt. 
The notation of “country purchase,” however, on the first 
account of sale indicates that the transaction was not a pur- 
chase on consignment by respondents or one of them but a 
purchase in the country. The only oral testimony with respect 
to these transactions is the testimony of respondent Hyatt that 
respondents handled the matter as an accommodation for one 
Floyd Aller who purchased the calves from Ellis with payment 
to be made after delivery to and sale at the stockyard. While 
Hyatt’s testimony is not very convincing the complainant’s case 
rests on use of the notation “resale” on the second account of 
sale although the first account of sale indicates a country pur- 
chase. Too, under respondents’ theory that title did not pass 
until the livestock was weighed at the stockyard scales and in 
view of their practice of issuing two accounts of sale, the argu- 
ment of complainant as to the meaning to be put upon “resale” 
noted on the second account of sale is somewhat weakened. 


The remaining charges involve mainly country purchases of 
livestock by respondent Roy Hyatt alone (Boatright cattle, 
Finding of Fact 6), jointly with Elbert Couch (Borum and 
Warner cattle, Finding of Fact 7), by Couch alone (Stebbins 
cattle, Finding of Fact 8) and by respondents (Couch cattle, 
Findings of Fact 9 and 12, Christian cattle, Finding of Fact 
10, Sears cattle, Finding of Fact 11). Generally speaking the 
record reveals that these transactions were handled by respond- 
ents as if the country owners had shipped the livestock to re- 
spondents for sale on a commission basis. The charging of sell- 
ing commissions to the country sellers, yardage fees, etc., were 
in wilful violation of sections 304, 307 and 312(a) of the act. 
Whether or not the country sellers agreed to the marketing 
charges respondents had no right as a commission firm to make 
charges for services which were not rendered to the country 


sellers. 
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Respondents contend that the title to the livestock in these 
country purchases did not pass until the livestock was weighed 
at the stockyard and that consequently the drive-in records, 
scale tickets and the accounts of sale showing the country owner 
as the owner or seller were not false. In our opinion the record 
is inconclusive as to the time when title passed and accordingly 
we do not think that the complainant has sustained the burden 
of showing that the records described were false in this respect 
and consequently violative of the act. As shown by Findings of 
Fact 6, 9, 12 and 138, there were made and kept other false 
records in connection with the transactions. 


Furthermore, of course, as we concluded above with respect 
to the Singleton transactions, the use of the custodial account 
for shippers’ proceeds to finance the country speculative opera- 
tions by Roy Hyatt, A. E. Ward or both of them was a violation 
of sections 304 and 312(a) of the act. As in the case of the 
Singleton transactions, the charges of selling the livestock in 
competition with consigned livestock should be dismissed, 

A cease and desist order should be issued against the viola- 
tions found. The question remains as to whether an additional 
sanction such as the suspension of the registrants should be im- 
posed. Finding of Fact 13 discloses that in 1954 respondents by 
a consent disposition were ordered to cease and desist from vio- 
lations similar to those involved here. A suspension of 30 days 
was held in abeyance unless respondents should be found, after 
opportunity for a hearing, to have again violated the act or the 
regulations within two years. Under all the circumstances and 
without reference to the suspended suspension of 30 days in 
the previous order, we conclude that respondents should be sus- 
pended as registrants for 20 days. 


ORDER 


The respondents shall cease and desist from: 

(1) knowingly receiving and accepting livestock individually 
owned by one of the respondents and consigned by him to the 
Hyatt and Ward Livestock Commission Company under as- 
sumed, false, fictictious or otherwise incorrect names; 

(2) knowingly preparing and issuing accounts of sale and 
making records containing such false or otherwise incorrect 
names as the sellers of the livestock and causing records of the 
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stockyard company to contain such false or otherwise incorrect 
names ; 

(3) handling livestock purchased in the country as if such 
livestock had been consigned to them for sale on a commission 
basis by a shipper; 

(4) using their shippers’ proceeds account in connection with 
the handling of livestock in which they or either of them have 
a financial interest; and 


(5) charging for services not rendered. 


Respondents shall keep such accounts, records and memo- 
randa as will fully and correctly disclose all transactions in- 
volved in their business under the act. 


The foregoing provisions of the order shall become effective 
on the sixth day after service of a copy upon respondents. 


Respondents are suspended as registrants under the act for 
a period of 20 days commencing January 1, 1959. 


DISMISSAL—WITHDRAWAL OF COMPLAINT 
(No. 5693) 


P&S Docket No. 2352. Dismissed November 5, 1958, by Thomas 
J. Flavin, Judicial Officer. 


(No. 5694) 


A. W. BEEGEL v. CHALIFF-MAZO PRODUCE EXCHANGE, CORP. 
PACA Docket No. 7371. Decided November 5, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on March 4, 1958. 
The formal complaint was filed on June 30, 1958. Compiainant 
seeks an award of reparation in the amount of $1,695.55, which 
is alleged to be the balance due complainant in connection with 
the purchase of 621 packages of tomatoes for respondent’s ac- 
count during September, October and November, 1957. 


A copy of the report of investigation prepared by the De- 
partment was served upon complainant on July 23, 1958. A 
copy of the formal complaint and a copy of the report of in- 
vestigation were served upon respondent on July 24, 1958. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, A. W. Beegel, whose address 
is 204 Franklin Street, New York, New York. 


2. Respondent, Chaliff-Mazo Produce Exchange Corp., is a 
corporation whose address is 1332 39th Street, Brooklyn, New 
York. At the time of the transactions involved herein, respond- 
ent was licensed under the act. 


8. During September, October and November, 1957, in the 
course of interstate commerce, complainant purchased at auction 
in New York, New York, for respondent’s account a total of 
10 lots of tomatoes which had come from points outside the 
State of New York. Complainant paid the purchase prices 
totaling $2,581.65. 


4. Ten lots of tomatoes conforming with the terms of the 
contracts were delivered to respondent’s trucks at New York, 
New York. Respondent received and accepted each lot of 
tomatoes. 
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5. The total purchase price of the tomatoes paid by com- 
plainant, plus brokerage, cartage and other charges, and less 
adjustments is $2,717.65. Respondent has paid $450 and re- 
ceived a credit of $575.10, or a total of $1,025.10, leaving a 
balance of 1,692.55 due complainant from respondent. 


6. The informal complaint was filed on March 4, 1958, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c)). 

Attached to the formal complaint are copies of the invoices 
sent by complainant to respondent in connection with the 10 
lots of tomatoes purchased for respondent’s account. An error 
of $3 was made by complainant in computing the amount due 
on the last purchase made November 6, 1957. Accordingly, the 
balance due is $1,692.55 and not $1,695.55 as alleged in the 
complaint. Respondent’s failure to pay to complainant the 
amount of $1,692.55 is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in that amount, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,692.55, with interest there- 
on at the rate of 5 percent per annum from December 1, 1957, 


until paid. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5695) 


CENTRAL PRODUCE Co., INC. v. WALLING, INC. PACA Docket 
No. 7376. Decided November 5, 1958. 
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Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on November 19, 1957. 
The formal complaint was filed on May 5, 1958. Complainant 
seeks an award of reparation in the amount of $444.25, which 
is alleged to be the balance of the purchase price of 165 cartons 
of lettuce and 105 crates of grapes sold by complainant to 
respondent on or about October 11, 1957. 

A copy of the report of investigation prepared by the De- 
partment was served upon complainant on July 23, 1958. A 
copy of the formal complaint and a copy of the report of in- 
vestigation were served upon respondent on July 24, 1958. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. The issuance of an order is, therefore, authorized 
without further procedure. 


FINDINGS OF FACT 


1. Complainant, Central Produce Co., Inc., is a corporation 
whose address is 89 North Beeson Avenue, Uniontown, Penn- 
sylvania. 


2. Respondent, Walling, Inc., is a corporation whose address 
is 33 Baumer Street, Johnstown, Pennsylvania. At the time of 
the transaction involved herein, respondent was licensed under 
the act. 


8. On or about October 11, 1957, in the course of interstate 
commerce, complainant sold to respondent 165 cartons of lettuce 
and 105 crates of grapes for a total purchase price of $995.25, 
f.o.b. Uniontown, Pennsylvania. 





NEWBERN GROVES, INC. v. ROMERO 1137 
Cite as 17 A.D. 1137 


4. On or about October 11, 1957, complainant loaded lettuce 
and grapes meeting the requirements of the contract on re- 
spondent’s truck at Uniontown, Pennsylvania. The lettuce and 
grapes had previously been transported from the State of Cali- 
fornia to complainant at Uniontown, Pennsylvania. Respondent 
accepted the shipment of lettuce and grapes. 


5. The total purchase price of the lettuce and grapes is 
$995.25. Respondent has paid $551 on account, leaving a bal- 
ance of $444.25 due and owing by respondent to complainant. 


6. A formal complaint was filed on May 5, 1958, which was 
within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the balance of 
the purchase price of the 165 cartons of lettuce and 105 crates 
of grapes is in violation of section 2 of the act. Complainant 
should be awarded reparation in the amount of $444.25, with 
interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $444.25, with interest there- 
on at the rate of 5 percent per annum from November 1, 1957, 
until paid. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5696) 


NEWBERN GROVES, INC. v. AULVIS A. ROMERO. PACA Docket 
No. 7380. Decided November 5, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed on July 14, 1958. Com- 
plainant seeks an award of reparation in the amount of $1,- 
069.50, which is alleged to be the purchase price of a truckload 
of citrus fruit sold and delivered to respondent in December 
1957. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on August 7, 1958. A copy of the report of inves- 
tigation was served upon complainant on August 15, 1958. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, Newbern Groves, Inc., is a corporation 
whose address is P. O. Box 9157, Tampa, Florida. 


2. Respondent is an individual, Aulvis A. Romero, whose 
address is 323 East 16th Street, Port Arthur, Texas. At the 
time of the transaction involved herein, respondent was licensed 
under the act. 


8. On or about December 10, 1957, in the course of inter- 
state commerce, complainant sold to respondent a truckload of 
mixed citrus fruit consisting of 10 packages of kumquats, 65 
packages of oranges, and 300 packages of tangerines, at the 
total purchase price of $1,069.50, f.o.b. Tampa, Florida. 


4. On or about December 10, 1957, complainant delivered 
to respondent at Tampa, Florida, citrus fruit meeting the re- 
quirements of the contract. Respondent transported the fruit 
by truck from Tampa, Florida, to Port Arthur, Texas. Re- 
spondent accepted the shipment. 


5. The total purchase price of the shipment is $1,069.25, no 
part of which has been paid by respondent to complainant. 
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6. The formal complaint was filed on July 14, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay complainant the purchase price 
for the shipment is in violation of section 2 of the act. Com- 
plainant should be awarded reparation in the amount of $1,- 
069.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,069.50, with interest there- 
on at the rate of 5 percent per annum from January 1, 1958, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5697) 


SKONE & CONNORS v. B & G PRoDUCE, INc. PACA Docket No. 
7350. Decided November 5, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Miss Lenore H. Langford, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). By formal complaint filed on June 2, 1958, complainant 
seeks an award of reparation in the amount of $814.50, which 
is alleged to be the purchase price of a truckload of mixed 
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produce sold by complainant to respondent in September 1957. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent on July 9, 1958. A copy of the report of investigation 
was served upon complainant on July 7, 1958. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent did not file an answer. The issuance of an order is, 
therefore, authorized without further proceedings. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of George Skone 
and Bert Connors, doing business as Skone & Connors, whose 
address is P. O. Box 847, Wapato, Washington. 


2. Respondent, B. & G. Produce, Inc., is a corporation whose 
address is P. O. Box 337, Brookings, Oregon. At the time of 
the transaction here involved, respondent was licensed under 
the act. 


38. On or about September 12, 1957, in the course of inter- 
state commerce and by oral contract, complainant sold to re- 
spondent a truckload of mixed produce consisting of potatoes, 
onions, and squash, at various prices for a total invoice price 
of $814.50, f.o.b. Wapato, Washington. 


4. Complainant shipped on September 12, 1957, from load- 
ing point in the State of Washington to respondent at Brock- 
ings, Oregon, the kind, quality, grade and size of commodities 
called for by the contract and in the manner agreed upon by 
truck belonging to respondent. 


5. Respondent accepted the commodities in compliance with 
the contract, but has since failed to pay complainant the agreed 
price of $814.50, or any part thereof. 


6. The formal complaint was filed on June 2, 1958, which 
was within 9 months after accrual of the cause of action herein 
alleged. 


Dr ona 
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CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the agreed pur- 
chase price for the mixed load of fresh produce is in violation 
of section 2 of the act. Complainant should be awarded repa- 
ration in the amount of $814.50, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $814.50, with 
interest thereon at the rate of 5 percent per annum from Oc- 
tober 1, 1957, until paid. 


The facts and circumstances of this case shall be published. 
Copies of this order shall be served upon the parties. 


(No. 5698). 


BALTES POTATO Co. v. HINDMAN & COMPANY. PACA Docket 
No. 7403. Decided November 6, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Wright, Simmons & Harris, of Scottsbluff, Nebraska, for complainant. Mr. 
A. D. McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on March 6, 1958. 
A formal complaint was filed on June 20, 1958. Complainant 
seeks an award of reparation in the amount of $1,384.40, which 
is alleged to be the total purchase price of two truckloads of 











1142 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 17 A.D. 1141 


potatoes sold by complainant to respondent during August and 
September 1957. 

A copy of the report of investigation prepared by the De 
partment was served upon complainant on July 10, 1958. A 
copy of the formal complaint and a copy of the report of in- 
vestigation were served upon respondent on August 19, 1958. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Laurence Baltes, doing 
business as Baltes Potato Co., whose address is P. O. Box 450, 
Scottsbluff, Nebraska. 


2. Respondent is an individual, Charles A. Hindman, doing 
business as Hindman & Company, whose address is 112 South 
Lilly Street, Blytheville, Arkansas. At the time of the trans- 
actions involved herein, respondent was licensed under the act. 


8. On or about August 29 and September 12, 1957, in the 
course of interstate commerce, complainant sold to respondent 
a total of two truckloads of potatoes for a total purchase price 
of $2,177.50, delivered Blytheville, Arkansas. 


£7 &.H 
4. On or about August 29 and September 12, 1957, com- 


plainant shipped from Gilcrest, Colorado to Blytheville, Arkan- 
sas, potatoes meeting the specifications of the contracts, Re- 
spondent accepted the shipments of potatoes and paid the freight 
charges of $793.10. 


5. The total purchase price of the two truckloads of potatoes, 
less the freight charges paid by respondent, is $1,384.40. No 
part of this amount has been paid by respondent to complainant. 


6. An informal complaint was filed on March 6, 1958, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 
The failure of respondent to file an answer to the formal 
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complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the amount due 
in connection with the purchase of the two truckloads of po- 
tatoes is in violation of section 2 of the act. Complainant should 
be awarded reparation in the amount of $1,384.40, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,384.40, with interest there- 
on at the rate of 5 percent per annum from October 1, 1957, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5699) 


LEONORA CHIARO v. FLORIDA FRUIT MARKET, INC. PACA Docket 
No. 7388. Decided November 6, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Mr. John N. McLaren, of Hudson, New York, for complainant. Mr. A. D. 
McCollum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on October 21, 1957. 
A formal complaint was filed on July 23, 1958. Complainant 
seeks an award of reparation in the amount of $1,710.47, 
which is alleged to be the balance due in connection with the 
sale of two truckloads of apples by complainant to respondent 
during October 1957. 


A copy of the report of investigation prepared by the De- 
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partment was served upon complainant’s attorney on August 
18, 1958. A copy of the formal complaint and a copy of the 
report of investigation were served upon respondent on August 
19, 1958. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constiute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Leonora Chiaro, whose ad- 
dress is Mellenville, New York. 


2. Respondent, Florida Fruit Market, Inc., is a corporation 
whose address is 64 Washington Street, Paterson, New Jersey. 
At the time of the transactions involved herein, respondent 
was licensed under the act. 


3. During October 1957, in the course of interstate com- 
merce, complainant sold to respondent two truckloads of apples 
in crates and cartons, one load on October 10 and the other 
on October 12, 1957. The total purchase price of the two loads 
of apples was $2,035, f.o.b. shipping point in the State of New 
York, plus 35 cents for each crate not returned. 


4. During October 1957, complainant delivered to respondent 
at shipping point in the State of New York two truckloads of 
apples meeting the specifications of the contracts. Respondent 
transported the apples by truck to Paterson, New Jersey. Re- 
spondent accepted the two shipments. Respondent failed to 
return 489 crates. 


5. The total purchase price of the apples, plus the charge 
for unreturned crates, is $2,206.15. Respondent paid complain- 
ant $500 on account and issued two checks to complainant. 
Both checks were returned to complainant because of insufficient 
funds in respondent’s account. Complainant paid protest fees 
of $4.32. The balance due complainant from respondent on the 
two loads is $1,710.47, including the protest fees. 


6. An informal complaint was filed on October 21, 1957, 
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which was within 9 months after the causes of action accrued. 


CONCLUSIONS 

The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the balance due 
on the two loads of apples is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount 
of $1,710.47, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $1,710.47, with interest there- 
on at the rate of 5 percent per annum from November 1, 1957, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5700) 


Howarp P. DUNLAP v. ISRAEL KLEIN COMPANY. PACA Docket 
No. 7093. Decided November 7, 1958. 


Petition for Reconsideration—Dismissal 


The order of October 2, 1958, is supported by the evidence and the law ap- 
plicable thereto. Respondent’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), an order was issued on October 2, 1958, awarding rep- 
aration to complainant against respondent. Copies of this order 
were served upon the parties. On October 9, 1958, respondent 
filed a petition for reconsideration. 


Respondent contends in the petition that the order of October 
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2, 1958, is in error in numerous respects. The same arguments 
were mentioned in respondent’s brief and were fully considered 
and discussed in the order. No purpose would be served in 
discussing them anew here. 


On reconsideration we find no error in our previous order, 
In our opinion the order of October 2, 1958, was amply sup- 
ported by the evidence and the law applicable thereto. Ac- 
cordingly, respondent’s petition is hereby dismissed without 
prior service upon complainant. 


The reparation awarded in our order of October 2, 1958, shall 
be paid within 30 days from the date of this order. 


This order shall be published and copies hereof shall be served 
upon the parties. 


(No. 5701) 


S. KENNEDY & SONS v, FRANK POSATERI AND/OR AUTO PORT 
WHOLESALE & RETAIL PRODUCE CENTER. PACA Docket No. 
7357. Decided November 7, 1958. 


Failure to Pay—Default 


Respondents’ failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on January 6, 1958. 
The formal complaint was filed on March 17, 1958. Complainant 
seeks an award of reparation in the amount of $401.80, which 
is alleged to be the balance of the purchase price of a truckload 
of potatoes and onions sold by complainant to respondents on 
or about October 30, 1957. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
each of the respondents on June 18, 1958. A copy of the report 
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of investigation prepared by the Department was served upon 
complainant on June 21, 1958. 


At the time of service of the formal complaint, each respond- 
ent was notified in writing that an answer thereto should be 
filed within 20 days after such service and that, in accordance 
with section 47.8(c) of the rules of practice, failure to file an 
answer would constitute an admission of the facts alleged in 
the complaint. Notwithstanding such notice, neither respondent 
has filed an answer. The issuance of an order is, therefore, 
authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Sam Kennedy, 
James R. Kennedy and C. Jack Kennedy, doing business as 
S. Kennedy & Sons, whose address is Clear Lake, Iowa. 


2. Respondent Auto Port Wholesale & Retail Produce Center 
is an individual, Victor Posateri, whose address is 100 16th 
Street, Rock Island, Illinois. At the time of the transaction 
involved herein, this respondent was licensed under the act. 


8. Respondent Frank Posateri is an individual whose address 
is 1900 First Avenue, Rock Island, Illinois. At the time of the 
transaction involved herein, this respondent was not licensed 
under the act or subject to license. 


4. On or about October 30, 1957, in the course of mterstate 
commerce, complainant sold to respondent Frank Posateri, as 
agent of respondent Auto Port Wholesale & Retail Produce 
Center, a truckload of potatoes and onions for a total purchase 
price of $741, f.0.b. Clear Lake, Iowa. 


5. On October 30, 1957, complainant delivered potatoes and 
onions meeting the specifications of the contract to respondent 
Auto Port Wholesale & Retail Produce Center at Clear Lake, 
Iowa. The potatoes and onions were thereafter transported by 
this respondent’s truck to Rock Island, Illinois. Respondent 
Auto Port Wholesale & Retail Produce Center accepted the 
truckload of potatoes and onions. 


6. The total purchase price of the shipment of potatoes and 
onions is $741. Prior to the filing of the formal complaint re- 
spondent Auto Port Wholesale & Retail Produce Center paid 
complainant $100 on account and was allowed a credit by com- 
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plainant of $240 for freight paid by this respondent on another 
load. Subsequent to the filing of the formal complaint this re- 
spondent paid complainant $158. Deducting the credit and pay- 
ments of $498, leaves a balance of $243 due complainant from 
respondent Auto Port Wholesale & Retail Produce Center. 


7. A formal complaint was filed on March 17, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of either respondent to file an answer to the 
formal complaint constitutes an admission of the facts alleged 
in the complaint, as provided in the rules of practice (7 CFR 
47.8(c)). 


The evidence shows that respondent Frank Posateri is not 
licensed under the act or subject to license. During the inves- 
tigation of the informal complaint, Victor Posateri advised the 
Department that Frank Posateri was employed by respondent 
Auto Port Wholesale & Retail Produce Center as a truck driver 
at the time of the transaction involved herein and that the 
truckload of potatoes and onions was purchased by Frank 
Posateri for respondent Auto Port Wholesale & Retail Produce 
Center. Therefore, the complaint as to Frank Posateri should 
be dismissed for lack of jurisdiction. 


The failure of respondent Auto Port Wholesale & Retail Pro- 
duce Center to pay to complainant the balance of the purchase 
price of the potatoes and onions is in violation of section 2 of 
the act. Complainant should be awarded reparation in the 
amount of $243, with interest. 


ORDER 


Within 30 days from the date of this order, respondent Auto 
Port Wholesale & Retail Produce Center shall pay to complain- 
ant, as reparation, $243, with interest thereon at the rate of 5 
percent per annum from December 1, 1957, until paid. 


The complaint against Frank Posateri is hereby dismissed. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 
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(No. 5702) 


FRANKLIN PRODUCE EXCHANGE, INC. v. J. R. KELLY, INc. PACA 
Docket No. 6897. Decided November 10, 1958. 


Petition for Reconsideration—Dismissal 


The order of August 7, 1958, is supported by the evidence and the law ap- 
plicable thereto. Respondent’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), an order was issued on August 7, 1958, dismissing the 
complaint. Complainant filed a petition for reconsideration 
which was dismissed on September 16, 1958. Subsequently, 
complainant advised the Department that it would file a further 
petition. An order was issued on October 15, 1958, staying the 
proceeding pending the issuance of a further order. The petition 
was filed on October 29, 1958. 

We have thoroughly analyzed and considered the order of 
August 7, 1958, together with the petitions filed by complainant. 
In our view that order is supported by the evidence of record 
and by the law applicable thereto. Accordingly, complainant’s 
petition for reconsideration, filed on October 29, 1958, is here- 
by dismissed without prior service upon complainant. 

This order shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5703) 


GROVE SUPPLY COMPANY v. GEORGE LAFBURY COMPANY. PACA 
Docket No. 7378. Decided November 10, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Vocelle & Vocelle, of Vero Beach, Florida, for complainant. Mr. Frederick 
W. Woodley, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 
This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on July 22, 1958. Com- 
plainant seeks an award of reparation in the amount of $2,- 
959.70, which is alleged to be the total purchase price of two 
lots of grapefruit sold to respondent during March 1958. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on July 30, 1958. A copy of the report of investi- 
gation was served upon complainant’s attorneys on July 31, 
1958. 

At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, George O. Cox, doing 
business as Grove Supply Company, whose address is Post Office 
Box 1088, Vero Beach, Florida. 

2. Respondent, George Lafbury Company, is a corporation 
whose address is 2100 Pennsylvania Avenue, Pittsburgh, Penn- 
sylvania. At the time of the transactions complained of herein, 
respondent was licensed under the act. 


3. On or about March 21, 1958, in the course of interstate 
commerce, complainant sold to respondent 1,040 4/5-bushel 
cartons of Marsh Seedless grapefruit, consisting of 439 cartons 
of U. S. No. 1 grade and 601 cartons of U. S. No. 2 grade, at 
$2.00 and $1.70 per carton, respectively, or a total purchase 
price of $1,899.70, f.o.b. Vero Beach, Florida. 

4. On March 21, 1958, grapefruit conforming with the terms 
of the contract was shipped in car FGEX 57047 from Vero 
Beach, Florida. The shipment was diverted to respondent at 
Pittsburgh, Pennsylvania, on March 24, 1958. Respondent re- 
ceived and accepted the shipment. 
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5. On or about March 28, 1958, in the course of interstate 
commerce, complainant sold to respondent 530 cartons of U. S. 
No. 1 Marsh Seedless grapefruit at $2 per carton, or for a total 
price of $1,060, f.o.b. Vero Beach, Florida. 


6. On March 28, 1958, grapefruit conforming with the terms 
of the contract was shipped by truck from Vero Beach, Florida, 
to respondent at Pittsburgh, Pennsylvania. Respondent received 
and accepted the shipment. 


7. The total purchase price of the two shipments of grape- 
fruit is $2,959.70, no part of which has been paid by respondent 
to complainant. 


8. The formal complaint was filed on July 22, 1958, which 
was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay to complainant the total purchase 
price of the grapefruit involved herein is in violation of section 
2 of the act. Complainant should be awarded reparation in the 
amount of $2,959.70, with interest, and the facts should be 
published. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $2,959.70, with interest there- 
on at the rate of 5 percent per annum from May 1, 1958, until 
paid. 


The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5704) 


H. A. TALBOTT & SONS v. GEORGE ALEXANDER FRUIT Co, PACA 
Docket No. 7404. Decided November 10, 1958. 
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Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). The formal complaint was filed on May 2, 1958. Com- 
plainant seeks an award of reparation in the amount of $1,320, 
which is alleged to be the price of a carload of peaches sold 
by complainant to respondent during October 1957. 


A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on August 29, 1958. A copy of the report of in- 
vestigation was served upon complainant on August 30, 1958. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant is an individual, Harry A. Talbott, doing 
business as H. A. Talbott & Sons, whose address is Palisade, 
Colorado. 


2. Respondent is an individual, George Alexander, doing 
business as George Alexander Fruit Co., whose address is 339 
South 7th Street, Lincoln, Nebraska. At the time of the trans- 
action involved herein, respondent was licensed under the act. 


3. On or about October 4, 1957, in the course of interstate 
commerce, complainant sold to respondent 528 bushels of 
peaches at $2.50 per bushel, or $1,320 delivered Lincoln, 
Nebraska. 


4. On or about October 4, 1957, complainant shipped peaches 
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meeting the requirements of the contract in car SFRD 3485 
from Pueblo, Colorado to respondent at Lincoln, Nebraska. 
Respondent accepted the shipment and paid freight charges 
totaling $407.91. 


5. The purchase price of the shipment of peaches is $1,320. 
Deducting the freight charges of $407.91 paid by respondent, 
leaves a balance of $912.09, due and owing by respondent to 
complainant. 


6. The formal complaint was filed on May 2, 1958, which 
was within 9 months after the cause of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal com- 
plaint constitutes a waiver of oral hearing and an admission 
of the facts alleged in the complaint, as provided in the rules 
of practice (7 CFR 47.8(c)). 

Respondent’s failure to pay to complainant the balance of the 
purchase price of the peaches is in violation of section 2 of the 
act. Complainant should be awarded reparation in the amount 
of $912.09, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $912.09, with interest there- 
on at the rate of 5 percent per annum from November 1, 1957, 
until paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5705) 


D. L. PIAZZA COMPANY v. B. G. PRopucE Co. PACA Docket 
No. 7374. Decided November 12, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 
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Complainant pro se. Mr. A. D. McCollum, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 4993 
et seq.). An informal complaint was filed on September 16, 
1957. The formal complaint was filed on April 8, 1958. Com- 
plainant seeks an award of reparation in the amount of $242.27, 
which is alleged to be the amount due from respondent in con- 


nection with three carloads of tomatoes handled on joint ac- 


count during March and April 1957. 


A copy of the report of investigation made by the Depart- | 
ment was served upon complainant on May 10, 1958. A copy | 


of the formal complaint and a copy of the report of investiga- 
tion were served upon respondent on May 12, 1958. 


At the time of service of the formal complaint, respondent 


was notified in writing that an answer thereto should be filed ; 
within 20 days after such service and that, in accordance with | 


section 47.8(c) of the rules of practice, failure to file an answer 
would constitute an admission of the facts alleged in the com- 
plaint. Notwithstanding such notice, respondent has not filed 
an answer. ‘The issuance of an order is, therefore, authorized 
without further procedure. 


FINDINGS OF FACT 
1. Complainant, D. L. Piazza Company, is a corporation 
whose address is 100 North Seventh St., Minneapolis, Min- 
nesota. 


2. Respondent is an individual, Baltasar Garaygordobil, do- 
ing business as B. G. Produce Co., whose address is 35 El Cap- 
itan, Chula Vista, California. At the time of the transactions 
involved herein, respondent was licensed under the act. 


8. During March and April 1957, in the course of inter- 


state commerce, complainant and respondent entered into joint | 


account contracts under the terms of which respondent was to 
ship to complainant a total of three carloads of tomatoes to be 
sold by complainant for their joint account. Both complainant 
and respondent were to share equally in any profit or loss re- 
sulting from the sale of the tomatoes. 
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4. Pursuant to the terms of the foregoing contracts, re- 
spondent diverted from Nogales, Arizona, to complainant at 
Minneapolis, Minnesota, three carloads of tomatoes. The car- 
loads had previously been shipped from Mexico, car PFE 46187 
on March 26, 1957, car PFE 46195 on April 1, 1957, and car 
PFE 61540 on April 7, 1957. 


5. Complainant sold the tomatoes in car PFE 46187 for net 
proceeds of $2,380.11 and paid respondent the agreed joint cost 
of $1,970.61, f.0.b. shipping point in Mexico, plus one half the 
joint profit, $204.75. Complainant subsequently paid $38.10 
additional icing charges and $13.40 additional freight, or a 
total of $51.50. Under the contract these charges were to be 


borne by respondent. 


6. Complainant sold the tomatoes in car PFE 61540 for 
$2,659.25, delivered. The joint cost was $2,755.10, f.o.b., and 
expenses were $868.20, or a total of $3,623.30. The deficit was 
$964.05, one half of which amount, or $482.02, is respondent’s 
share of the joint loss. The expenses paid by complainant in- 
cluded an item of $38.10 for ice which under the contract was 
to be borne by respondent. Complainant, in computing the joint 
deficit, charged itself with one half of the $38.10. Complainant 
is entitled to reembursement from respondent in the amount 
of $19.05, plus $482.02, or a total of $501.07. 


7. Complainant sold the tomatoes in car PFE 46195 for 
$2,679.75, delivered. The joint cost was $1,457.16, f.o.b. Mexico. 
The expenses were $601.99, making a joint profit of $620.60, 
one half of which, or $310.30, is due respondent. 

8. Complainant’s total loss on tomatoes in cars PFE 46187 
and PFE 61540 amounts to $552.57 and complainant owes re- 
spondent $310.30 on tomatoes in car PFE 64195, thereby leav- 
ing a balance due complainant of $242.27. 


9. An informal complaint was filed on September 16, 1957, 
which was within 9 months after the causes of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes an admission of the facts alleged in the 
complaint, as provided in the rules of practice (7 CFR 47.8(c)). 


Respondent’s failure to pay to complainant the amount of 
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$242.27 is in violation of section 2 of the act. Complainant 
should be awarded reparation in this amount, with interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $242.27, with interest there- 
on at the rate of 5 percent per annum from June 1, 1957, until 
paid. 

The facts and circumstances shall be published. 

Copies hereof shall be served upon the parties. 


(No. 5706) 


SEBRING PACKING COMPANY v. E. M. HALL. PACA Docket No. 
7389. Decided November 12, 1958. 


Failure to Pay—Default 


Respondent’s failure to file an answer to the complaint constitutes an ad- 
mission of the facts alleged in the complaint. 


Macbeth and Breed, of Sebring, Florida, for complainant. Mr. A. D. Me- 
Collum, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). An informal complaint was filed on May 27, 1958. A 
formal complaint was filed on July 23, 1958. Complainant seeks 
an award of reparation in the amount of $929.63, which is 
alleged to be due in connection with a truckload of citrus fruit 
sold by respondent for complainant’s account on or about Oc- 
tober 11, 1957. 


A copy of the formal complaint and a copy of the report of © 


investigation were served upon respondent on August 8, 1958. 
On the same date, a copy of the report of investigation pre- 
pared by the Department was served upon complainant. 


At the time of service of the formal complaint, respondent 
was notified in writing that an answer thereto should be filed 
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within 20 days after such service and that, in accordance with 
section 47.8(c) of the rules of practice, failure to file an answer 
would constitute a waiver of oral hearing and an admission of 
the facts alleged in the complaint. Notwithstanding such notice, 
respondent has not filed an answer. The issuance of an order 
is, therefore, authorized without further procedure. 


FINDINGS OF FACT 


1. Complainant, Sebring Packing Company, is a corporation 
whose address is P. O. Box 1068, Sebring, Florida. 


2. Respondent is an individual, E. M. Hall, whose business 
address is Brokers Building, 364 South Front Street, Memphis, 
Tennessee. At the time of the transaction involved herein re- 
spondent was licensed under the act. 


8. On or about October 11, 1957 in the course of interstate 
commerce, respondent sold for complainant’s account a truck- 
load of citrus fruit to five pool buyers in Arkansas, Tennessee 
and Mississippi for a total purchase price of $929.63 f.o.b. Se 
bring, Florida. Complainant agreed to pay respondent brok- 
erage of $36.50. 


4. On or about October 11, 1957, complainant delivered to 
the pool buyers at Sebring, Florida, citrus fruit meeting con- 
tract specifications. The fruit was transported by truck out of 
the State of Florida. 


5. Respondent collected the total purchase price of $929.63 
from the pool buyers. Deducting brokerage of $36.50, leaves 
a balance of $893.13 due and owing by respondent to com- 
plainant. 


6. An informal complaint was received by the Department 
on May 27, 1958, which was within 9 months after the cause 
of action accrued. 


CONCLUSIONS 


The failure of respondent to file an answer to the formal 
complaint constitutes a waiver of oral hearing and an admis- 
sion of the facts alleged in the complaint, as provided in the 
rules of practice (7 CFR 47.8(c)). 


In the formal complaint, complainant alleges that the sum of 
$929.63 is due and owing from respondent. This appears to be 
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in error. The invoice sent by complainant to respondent, a copy 
of which is attached to the formal complaint, states that the 
amount due and owing is $893.18, being the total purchase price 
of $929.63 less respondent’s brokerage of $36.50. 
Respondent’s failure to pay to complainant the amount of 
$893.13 is in violation of section 2 of the act. Complainant 
should be awarded reparation in that amount, with interest. 


ORDER 
Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, $893.13, with interest there- 
on at the rate of 5 percent per annum from November 1, 1957, 
until paid. 
The facts and circumstances shall be published. 
Copies hereof shall be served upon the parties. 


(No. 5707) 


CLARION FRUIT CoO. v. PHILBROOK POTATO COMPANY. PACA 
Docket No. 7292. Decided November 13, 1958. 


Stay Order Vacated 


The stay order of September 11, 1958, is vacated and respondent is ordered 
to pay the reparation awarded in the order of August 12, 1958. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER VACATING STAY ORDER 


In this reparation proceeding under the Perishable Agricul- 
tural Commodities Act, 1930, as amended (7 U.S.C. 499a et 
seq.), an order was issued on August 12, 1958, awarding rep- 
aration to complainant against respondent. 


On September 10, 1958, respondent filed a request for a stay 
order and an extension of 30 days within which to file a 
motion to reopen. On September 11, 1958, an order was issued, 
granting respondent 30 days extension of time within which to 
file said motion, and staying the order of August 12, 1958, 
pending the issuance of a further order in this proceeding. 


Since granting respondent additional time to file a motion 
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to reopen, we have heard nothing further from respondent. 
The expected motion to reopen has not been filed. 


The stay order of September 11, 1958, is hereby vacated. 
The reparation awarded in the order of August 12, 1958, shall 
be paid within 30 days from the date of this order. 


This order shall be published and copies shall be served upon 
the parties. 


(No. 5708) 


In re WILLIAM E. ANDERSON. PACA Docket No. 7338. Decided 
November 17, 1958. 


Misrepresentations—Suspension of License 
It is concluded that respondent misrepresented the grade and quality of 
certain shipments and his license is suspended for 90 days. 


Mr. John C. Chernauskas, for complainant. Mr. John Curry, Hearing Ex- 
aminer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint filed July 23, 1958, by the 
Director, Fruit and Vegetable Division, Agricultural Marketing 
Service, United States Department of Agriculture. It is alleged 
in the complaint that the respondent misbranded 12 lots of 
potatoes shipped, sold or offered to be sold in interstate com- 
merce in violation of section 2 of the act (7 U.S.C. 499b), for 
which the suspension of respondent’s license, pursuant to sec- 
tion 8 of the act (7 U.S.C. 499h), is justified. A copy of the 
complaint and a copy of the rules of practice were served upon 
respondent. 


At the time of service of the complaint, respondent was noti- 
fied in writing that an answer thereto should be filed within 
20 days after such service and that, in accordance with section 
47.30 of the rules of practice (7 CFR 47.30), failure to file an 
answer would constitute an admission of the facts alleged in 
the complaint and a waiver of oral hearing. Notwithstanding 
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such notice, respondent has not filed an answer. The matter 
was referred to John Curry, Hearing Examiner, Office of 
Hearing Examiners, United States Department of Agriculture, 
for the preparation of a report without further investigation 
or hearing pursuant to section 47.30(c) of the rules of prac- 
tice. On October 13, 1958, the hearing examiner filed a report 
containing proposed findings of fact and conclusions and recom- 
mending that respondent’s license be suspended for a period of 
90 days. No exceptions were filed to the hearing examiner’s 
report. 


FINDINGS OF FACT 


1. Respondent, William E. Anderson, is an individual whose 
address is P. O. Box 268, Deer Lodge, Montana. 


2. Pursuant to licensing provisions of the act, license No. 
138465 was issued to respondent March 18, 1952. This license 
is presently in effect and is next subject to renewal March 
18, 1959. 


8. During May and June 1958, respondent misrepresented 
by mark, stencil, label, statement, or deed, the grade, quality, 
and condition of 12 lots, totalling 3,423.5 hundredweight, of 
potatoes shipped, sold, or offered to be sold in interstate or 
foreign commerce, in that the sacks containing the potatoes 
were stenciled or marked “Wild Bill, U. S. No. 1,” “Sunny 
Lou, U. S. No. 1,” or “Growers Pride, U. S. No. 1,” when in 
fact upon Federal inspection the potatoes failed to meet the 
requirements for U. S. No. 1 grade as provided in the United 
States Standards for Potatoes (7 CFR 51.1540 e¢ seq.). 


4. Respondent was responsible in whole or in part for the 
misrepresentations set forth in Finding of Fact 3. 


Section 2(5) of the act provides as follows: 


“It shall be unlawful in or in connection with any transac- 
tion in interstate or foreign commerce — * * * 


“(5) For any commission merchant, dealer, or broker to 
misrepresent by word, act, mark, stencil, label, statement, or 
deed, the character, kind, grade, quality, quantity, size, pack, 
weight, condition, degree of maturity, or State, country, or 
region of origin of any perishable agricultural commodity re- 
ceived, shipped, sold, or offered to be sold in interstate or foreign 
commerce ;” 
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The potatoes involved herein were not U. S. No. 1 and it 
appears that respondent knew this to be so before the potatoes, 
marked and labeled as U. S. No. 1, were shipped, sold, or 
offered to be sold in interstate commerce. Respondent’s mis- 
representations in this regard were wilful and constitute re- 
peated and serious violations of section 2(5) of the act. Ac- 
cordingly, respondent’s license under the act should be sus- 
pended for a period of 90 days. 


ORDER 


Respondent’s license is suspended for a period of 90 days 
effective December 22, 1958. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 5709) 


WESTERN FRUIT DISTRIBUTORS, LTD, v. TURLOCK FROZEN FOoops, 
Inc. PACA Docket No. 7171. Decided November 17, 1958. 


Petition for Reconsideration-—Dismissal 


The order of August 12, 1958, is supported by the evidence and the law ap- 
plicable thereto. Respondent’s petition for reconsideration is dismissed. 


Decision by Thomas J. Flavin, Judicial Officer 


ORDER DISMISSING PETITION FOR RECONSIDERATION 


In this reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), an order was issued on August 12, 1958, awarding 
reparation to complainant against respondent in the amount 
of $6,700.90, with interest. A copy of this order was served 
upon respondent on August 19, 1958. 

On September 11, 1958, respondent, by telegram, requested 
that the order of August 12, 1958, be stayed and that respond- 
ent be granted 30 days within which to file a petition for re- 
consideration. Respondent’s request was granted and an order 
was issued on September 11, 1958, staying the order of August 
12, 1958, pending the issuance of another order in this proceed- 
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ing. Respondent’s petition was thereafter filed on October 13, 
1958. While this petition was not filed within the 30-day period 
of time allowed by the stay order of September 11, 1958, it is 
entertained as though timely filed. 


In the petition respondent contends that the order of August 
12, 1958, is in error in ruling that the loss of respondent’s 
strawberry crop due to alleged excessive rainfall is no defense 
against complainant’s action for non-delivery under the terms 
of the contract between the parties. We have reconsidered the 
order and find that this issue in the proceeding was considered 
at length. We conclude that respondent’s allegation of error is 
without merit and that the order of August 12, 1958, is sup- 
ported by the evidence and by the law applicable thereto. Ac- 
cordingly, respondent’s petition is hereby dismissed without 
prior service upon complainant. 

The reparation awarded in the order of August 12, 1958, 
shall be paid within 30 days from the date hereof. 


This order shall be published and copies hereof shall be served 
upon the parties. 


(No. 5710) 


In re HAROLD LAMBERT DICKMAN. PACA Docket No. 7324. 
Decided November 18, 1958. 


Felony Convictions—Application for 
License Denied 


Because of several felony convictions, respondent is found to be unfit to do 
business as a commission merchant, dealer or broker under the act, and 
his application for license is denied. 


Mr. John C. Chernauskas, for complainant. Mr. Harold B. Browne, of Racine, 
Wisconsin, for respondent. Mr. Jack W. Bain, Hearing Examiner. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930, as amended (7 U.S.C. 499a et seq.). On 
June 18. 1958, Harold Lambert Dickman applied to the Regu- 
latory Branch, Fruit and Vegetable Division, Agricultural 
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Marketing Service, United States Department of Agriculture, 
for a license under the act as a commission merchant, dealer 
or broker to engage in the business of handling fresh and 
frozen fruits and vegetables in interstate and foreign com- 
merce. On July 16, 1958, the Director, Fruit and Vegetable 
Division, filed a notice to show cause why a license should not 
be denied to respondent because of false and misleading state- 
ments in the application and prior felony convictions of the 
respondent. A copy of the complaint and a copy of the rules 
of practice were served upon respondent July 17, 1958. 


At the time of service of the complaint, respondent was no- 
tified in writing that an answer thereto ‘should be filed within 
20 days after service in accordance with section 47.30 of the 
rules of practice (7 CFR 47.30). Such section provides that 
failure to file an answer constitutes an admission of the facts 
alleged in the complaint and, in effect, a waiver of hearing. 
Notwithstanding such notice respondent failed to file an answer. 
The matter was referred to Jack W. Bain, Hearing Examiner, 
Office of Hearing Examiners, United States Department of Ag- 
riculture, for the preparation of a report without further in- 
vestigation or hearing pursuant to section 47.30(c) of the 
rules of practice. On September 25, 1958, the hearing examiner 
filed a report containing proposed findings of fact and con- 
clusions and recommending that the application for a license 
be denied. No exceptions were filed to the hearing examiner’s 


report. 


FINDINGS OF FACT 


1. Respondent, Harold Lambert Dickman, is an individual 
whose address is 4500 Victory Avenue, Racine, Wisconsin. 


2. On or about February 6, 1938, respondent was arrested 
for grand larceny, a felony. He was convicted of the felony, 
sentenced to serve 12 to 18 months in the State Reformatory 
in Green Bay, Wisconsin, released on parole December 2, 1938. 
and discharged from parole May 1, 1939. 


8. On or about September 24, 1941, respondent was arrested 
and charged with assault with intent to rob, unarmed, a felony. 
He was subsequently convicted of the felony and on December 
11, 1941, was sentenced to serve one to two years in the Re 
formatory in Green Bay, Wisconsin. On January 20, 1942, he 
was transferred to the State Prison at Waupun, Wisconsin. He 
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was released on parole on December 12, 1942, and discharged 
from parole December 9, 1943. 


4. On or about January 4, 1945, respondent was arrested 
and charged with grand larceny, a felony. He was subsequently 
convicted of the felony and sentenced to serve one year in the 
State Prison at Gould, Arkansas. 


5. On or about February 4, 1946, respondent was arrested 
and charged with grand larceny for stealing cattle, a felony. 
He was convicted and sentenced to serve seven years in the 
State Prison at Jefferson City, Missouri. On September 23, 
1950, this sentence was commuted. 


6. On or about April 6, 1951, respondent was arrested and 
charged with assault with intent to commit criminal knowl- 
edge, a felony. He was convicted of the felony and sentenced 
to serve one to ten years in the State Prison at Waupun, Wis- 
consin. He was released on parole February 16, 1955, and was 
discharged from parole December 14, 1956. 


7. In his application respondent listed only the felony con- 
viction described in Finding of Fact 5 and gave the date of 
such conviction as 1941 instead of 1946. 


CONCLUSIONS 


Section 4(d) of the act (7 U.S.C. 499d(d)) provides, in per- 
tinent part, as follows: 


“« ##* Tf *** the Secretary finds that the applicant is unfit to 
engage in the business of a commission merchant, dealer, or 
broker because the applicant *** prior to the date of the filing 
of the application engaged in any practice of the character 
prohibited by this Act or was convicted of a felony in any State 
or Federal court, or because the application contains a materially 
false or misleading statement made by the applicant *** the 
Secretary may refuse to issue a license to the applicant.” 

The number and nature of respondent’s felony convictions, 
as set forth in Findings of Fact 2, 3, 4, 5 and 6, and his failure 
to list all such convictions in his application render him unfit 
to engage in the business of a commission merchant, dealer or 
broker under the act. Cf. In re Lawrence LaRuse, 17 A.D. 117 
(1958). Accordingly, respondent’s application for a license 
should be denied. 
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ORDER 


Respondent’s application for a license is denied. 

The facts and circumstances as set forth herein shall be 
published. 

Copies hereof shall be served upon the parties. 


(No. 5711) 


ANDERSON’S REFRIGERATED SERVICE v. GEORGE R. JACKSON. 
PACA Docket No. 7308. Decided November 19, 1958. 


Rejection Without Reasonable Cause— 
Damages 


It is concluded that the parties entered into a contract of sale and respond- 
ent’s refusal to accept the shipment was without reasonable cause. Re- 
spondent is ordered to pay to complainant the amount of damages 
claimed. 

Complainant and respondent, pro se. Mr. James V. Wright, Presiding Of- 
ficer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930. as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on May 27, 1958, complain- 
ant seeks an award of reparation in the amount of $1,030.92, 
which is alleged to be the balance of the purchase price due 
complainant from respondent in connection with the sale of 
two truckloads of oranges in December 1957. 

A copy of the formal complaint and a copy of the report of 
investigation prepared by the Department were served upon 
respondent on June 6, 1958. A copy of the report of investi- 
gation was served on complainant on June 9, 1958. 

Respondent filed an answer on June 13, 1958, denying that 
he had purchased the oranges herein and stating that he had 
agreed only to “try to find a home for them.” 

Complainant requested an oral hearing, which was held at 
Wilmington, Delaware, on September 17, 1958. Both complain- 
ant and respondent appeared without counsel and testified in 
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their own behalf. E. C. Smith appeared at a witness and tes- 
tified on behalf of complainant. Neither party filed a brief. 


FINDINGS OF FACT 


1. Complainant is an individual, T. N. Anderson, doing 
business as Anderson’s Refrigerated Service, whose address is 
P. O. Box 1338, Sanford, Florida. 


2. Respondent is an individual, George R. Jackson, whose 
address is P. O. Box 154, Oxford, Pennsylvania. At the time 
of the transaction involved herein, respondent was licensed 
under the act. 


8. On or about December 17, 1957, in the course of inter- 
state commerce, complainant sold to respondent 893 cartons 
of oranges, U. S. No. 1 grade, at $2.60 per carton, and 212 
Bruce boxes of oranges, U. S. No. 1 grade, at $5.00 per box, 
for a total purchase price of $3,381.80, f.o.b. Sanford, Florida. 


4. On December 17, 1957, transfer clearance receipts were 
issued by the United States Department of Agriculture and 
were limited to 872 packages of the fruit in question. The fol- 
lowing information appeared on the respective receipts: 


(1) Date: 12-16-57 (2) Date: 12-16-57 
Location: Orlando Location: Orlando 
Receipt No.: E-08957 Receipt No.: E-08958 
Kind of Fruit: Oranges Kind of Fruit: Oranges 
Number of Packages: 674 Number of Packages: 198 
Grade: U.S. No.1 Grade: U.S. No.1 


5. On or about December 17, 1957, in keeping with the con- 
tract between the parties herein, complainant loaded 674 cartons 
of the oranges in question onto a truck driven by E. C. Smith 
and loaded the remainder of the oranges involved herein—212 
Bruce boxes and 219 cartons—onto a truck driven by W. P. 
Pendergraph, Jr. All of the oranges, or a total of 1105 pack- 
ages, were invoiced under date of December 17, 1957, to re- 
spondent at Oxford, Pennsylvania, with the manifest and bill 
of lading showing Philadelphia as the destination to which de- 
livery was to be made. 


6. The two truckloads of oranges, driven by Smith and 
Pendergraph, left Sanford, Florida, on December 17, 1957, en- 
route to Philadelphia, Pennsylvania. In accordance with in- 
structions from respondent, the drivers of the two trucks con- 
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taining the oranges telephoned respondent, from North Caro- 
lina, with respect to the exact address in Philadelphia to which 
delivery was to be made Respondent failed to give such in- 
structions for several days, but finally notified Smith, on or 
about December 22, 1957, by phone, to take his truckload of 
oranges to I. Kallish and Sons, at 120 Dock Street, in Phila- 
delphia, Pennsylvania. Pendergraph, the other driver, failed 
to get explicit delivery instructions from respondent and tele- 
phoned complainant, on or about December 22, 1957, who told 
him to proceed with his load to 120 Dock Street, Philadelphia, 
Pennsylvania. 


7. On December 22, 1957, complainant visited respondent in 
Oxford, Pennsylvania. At that time, respondent told complain- 
ant that he wanted no part of the load, and advised complain- 
ant to dispose of the load himself. 


8. Complainant resold one truckload of oranges consisting 
of 674 cartons to W. Chas. Heitmuller Co., of Washington, 
D. C., on December 23, 1957, for a net return of $1,296.99. 
The second truckload of oranges was resold by complainant on 
the same date to McCready Commission Co. of Baltimore, 
Maryland, for a net return of $986.49. 


9. The total contract price of the oranges involved herein 
is $3,381.80. The total sum realized by complainant on resale 
is $2,283.48. The difference between the total contract price 
and the total resale price is $1,098.32 and is the balance due 
and owing complainant from respondent, no part of which has 
been paid. 


10. The formal complaint was filed on May 27, 1958, which 
was within 9 months after the cause of action herein accrued. 


CONCLUSIONS 


The first and principal issue presented for decision in this 
proceeding relates to the nature of the agreement entered into 
by the parties on or about December 16, 1957, with respect to 
the two truckloads of oranges. Complainant alleges that the 
transaction was a sale to respondent on the basis f.o.b. Sanford, 
Florida. Respondent denies this and appears to contend that 
the transaction was a consignment. 


Complainant, in support of his position, testified at the oral 
hearing as follows: that the transaction between the parties 
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was a sale f.o.b. Sanford, Florida; that the sale was initiated 
by respondent telephoning complainant on December 16, 1957, 
to make inquiry with respect to the availability of Florida 
oranges; that complainant had no oranges on hand but pur- 
chased and paid for two truckloads from the State Produce 
Company at a price of $3,271.30 to fill respondent’s order; that 
complainant sent the oranges to Philadelphia on orders from 
respondent, but that respondent subsequently notified complain- 
ant that he wanted nothing to do with the oranges; and that 
complainant resold the oranges in Baltimore and Washington 
for the net sum of $2,283.48, or $1,098.32 less than the pur- 
chase price of $3,381.80. 


Respondent, by way of defense, denies that he, at any time, 
ever had any ownership interest in the fruit involved herein, 
and at the oral hearing testified as follows: that on or about 
December 16, 1957, he called complainant with respect to the 
availability of produce which he might use as a load for his 
truck on its return journey north from Florida; and that com- 
plainant replied that there were oranges available in Florida 
for trucking north, that respondent might take them north and 
“find a home for them,” and that if respondent failed to find 
a market, complainant could easily ship the fruit to Canada 
and obtain $10 per box for the oranges. 


Respondent further testified that he checked the markets in 
Philadelphia and Baltimore and found that there was little 
opportunity for profit in this transaction; that he advised com- 
plainant of this fact; that he (respondent) was then told by 
complainant that the oranges could not be shipped to Canada 
because of color having been added to the rind; that respond- 
ent then advised complainant to put the oranges on the Phila- 
delphia auction market for resale, which complainant refused 
to do; and that respondent thereafter considered any duty he 
owed to complainant in connection with this transaction at an 
end. 

Complainant, as the moving party, has the burden of prov- 
ing the allegations of his complaint in this proceeding. To this 
end complainant introduced, in addition to his own testimony, 
the oral testimony of one of the drivers of the two trucks haul- 
ing the oranges, E. C. Smith, who testified that he was present 
during one of complainant’s telephone conversations with re- 
spondent on December 17, 1957, and heard complainant quote 
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the f.o.b. price of the oranges. He was, at all times, under the 
impression that the oranges in question had been sold by com- 
plainant to respondent. 


Complainant also introduced in evidence numerous documen- 
tary exhibits. Among these exhibits were invoices dated De- 
cember 17, 1957, addressed to respondent, listing the prices of 
1105 containers of oranges at $2.60 per carton for 893 cartons 
and $5.00 per Bruce box for 212 boxes. It is noteworthy that 
these prices were the same unit prices that complainant paid 
to State Produce Company in buying the oranges, which fact 
is evidenced by the “paid” invoices rendered complainant by 
State Produce Company. The only difference is that in the pur- 
chase from State Produce Company complainant was granted 
a brokerage or reduction of 10 cents per container. We con- 
sider that the similarity of the unit prices employed in the two 
transactions, together with the reduction granted to complain- 
ant by State Produce Company, to be persuasive of the fact 
that the transactions between all the parties were sales, and 
that the 10 cents per container reduction allowed complainant 
by State Produce Company represented complainant’s margin 
of profit on resale. Furthermore, we consider that the render- 
ing of an invoice by complainant is consistent with complain- 
ant’s contention that the transaction was a sale and is incon- 
sistent with respondent’s position that the transaction was a 
form of consignment. 

Respondent’s only evidence consisted of his oral testimony. 
This was at times confusing, for he testified that he had no 
ownership interest in the oranges; did not call the transaction 
between the parties a consignment; and had never discussed 
the matter of fees or commission with complainant. Respond- 
ent appeared to feel some obligation in regard to the trans- 
action, however, which obligation he expressed as “finding a 
home” for the oranges. 

On a review of the entire record of this proceeding, includ- 
ing an observation of the demeanor of the parties testifying 
at the oral hearing, it is concluded that complainant has sus- 
tained his burden of proof and that the agreement between the 
parties herein was a contract of sale. Having so concluded, we 
turn our attention to the actions of the parties as they relate 
to such contract. It is not disputed that the oranges in ques- 
tion were any grade other than U. S. No. 1 or that there was 
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any deficiency with respect to quantity. We conclude, there- 
fore, that complainant delivered to respondent oranges meeting 
contract requirements. Respondent’s subsequent refusal to ac- 
cept the shipment was, therefore, a breach of the contract be- 
tween the parties. 


The measure of damages, where the buyer refuses without 
reasonable cause to accept goods meeting contract require- 
ments, is the difference between the contract price and the 
market price at the time and place where the goods ought to 
have been accepted. Such market price may be evidenced by 
@ prompt and proper resale. It appears that complainant made 
diligent inquiry in an effort to ascertain the best market for 
purposes of reselling the oranges involved herein. The end 
result of that inquiry convinced complainant—and there is no 
evidence to the contrary—that such resale could more profitably 
be made in Baltimore, Maryland, and Washington, D. C. One 
truckload of oranges was, therefore, resold in Baltimore, Mary- 
land, on the day following their rejection, realizing a net re- 
turn of $986.49; the second truckload of oranges was resold 
by complainant on the same date in Washington, D. C. for a 
net return of $1,296.99; with a total net sum of $2,283.48 being 
realized on the two resales. Since it appears that the resales 
were promptly and properly made, we conclude that the net 
return of $2,283.48 represents the market value of the oranges 
rejected by respondent. 

The difference between the contract price, $3,381.80, and 
the market value of the shipment, $2,283.48, is $1,098.32. 
Complainant, however, has expressly limited his demand for 
damages to $1,030.92, by deleting a charge of $67.40 represent- 
ing brokerage. This sum ($1,030.92) represents damages sus- 
tained by complainant as the result of respondent’s breach. 
Respondent’s rejection of the oranges, without reasonable cause, 
was a violation of section 2 of the act, for which reparation 
should be awarded complainant in the sum of $1,030.92, with 
interest. 


ORDER 


Within 30 days from.the date of this order respondent shall 
pay to complainant, as reparation, the sum of $1,030.92, with 
interest thereon at the rate of 5 percent per annum from Janu- 
ary 1, 1958, until paid. 
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The facts and circumstances set forth herein shall be 
published. 
Copies hereof shall be served upon the parties. 


(No. 5712) 


WESTERN WHOLESALE PRODUCE v. ACME POTATO CHIP CO. 
PACA Docket No. 7304. Decided November 19, 1958. 


Failure to Pay—Defense Inadequate 
Respondent submitted no evidence in support of its claim of a breach of the 


contract on the part of complainant. Since respondent accepted the 
shipment, it is liable for the contract price. 


Complainant and respondent, pro se. Mr. T. Bruce Fuller, Presiding Officer. 
Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). By formal complaint filed on April 3, 1958, complain- 
ant seeks to recover the sum of $779.62, alleged to be the 
amount due complainant for a truckload of potatoes sold and 
delivered to respondent in September 1957. 

A copy of the formal complaint and a copy of the Depart- 
ment’s report of investigation were served upon respondent on 
May 22, 1958. Respondent filed an answer on June 12, 1958, 
which impliedly admits the transaction as alleged in the com- 
plaint and respondent’s failure to pay the full purchase price 
of the potatoes. Respondent charges complainant with a vio- 
lation of an implied warranty that the potatoes in question 
would be suitable for chipping. Respondent avers that the po- 
tatoes would not chip, and that he was obliged to sell them at 
a substantial loss. 

An oral hearing was not requested by the parties, and the 
issues were submitted under the shortened method of procedure 
provided for in section 47.20 of the rules of practice. Pursuant 
to such procedure, complainant requested that the verified com- 
plaint and attached exhibits be considered as its opening state- 
ment. By letter of August 25, 1958, respondent, in effect, re- 
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quested that its verified answer be considered as its answering 
statement. Complainant filed a statement in reply on Septem- 
ber 15, 1958. 


FINDINGS OF FACT 


1. Complainant is a partnership composed of Carl E. Sal- 
berg, B. F. Huckabay, and Bert Van Zante, doing business as 
Western Wholesale Produce, whose address is 300 N. 11th 
Avenue, Greeley, Colorado. 


2. Respondent, Acme Potato Chip Co., is a corporation 
whose address is P. O. Box 3767, Oklahoma City, Oklahoma. 
At the time of the transaction involved in this proceeding, re- 
spondent was licensed under the act. 


8. On or about September 11, 1957, in the course of inter- 
state commerce and by oral contract, complainant sold to re- 
spondent a truckload of U.S. No. 1, Size A, 2-inch minimum, 
washed, round white Katahdin potatoes, at an agreed price of 
$3 per cwt., delivered, or a total contract price of $1,050, less 
freight charges of $270.38, or an invoice price of $779.62. 


4. The contract of purchase and sale was negotiated by 
C. H. Robinson Co., a broker located at 203 Midwest Building, 
Oklahoma City, Oklahoma, acting as agent for both complain- 
ant and respondent. 


5. Complainant shipped on September 11, 1957, from load- 
ing point in the State of Colorado to respondent at Oklahoma 
City, Oklahoma, the kind, quality, grade and size potatoes called 
for by the contract, and in the manner agreed upon by truck 
operated by Wright Motor Lines, Rocky Ford, Colorado. 


6. Respondent accepted the potatoes upon arrival in com- 
pliance with the contract, but has since failed to pay the agreed 
purchase price thereof. Respondent tendered to complainant its 
check in the amount of $330 in full settlement of the account, 
but complainant refused to accept the tender and there remains 
due and owing to complainant from respondent the sum of 
$779.62. 

7. The formal complaint was filed on April 8, 1958, which 
was within 9 months from the accrual of the cause of action 
herein alleged. 











FISTS RT RSA R 








WESTERN WHOLESALE PROD. v. ACME POTATO CHIP CO. 1173 
Cite as 17 A.D. 1171 


CONCLUSIONS 


Respondent’s defense is based upon an alleged breach by 
complainant of an implied warranty that the potatoes in ques- 
tion would be suitable for chipping. In order to establish an 
implied warranty of fitness for the purpose for which the com- 
modity was purchased, two conditions must be proven: First, 
the seller must have been informed, expressly or by implication, 
of the purpose for which the commodity was purchased; and 
second, the buyer must have relied upon the seller’s skill or 
judgment in making the purchase. Dunbar Bros. Co. Vv. Con- 
solidated Iron-Steel Mfg. Co., 23 F.2d 416. Or, in other words, 
the raising of an implied warranty of fitness depends upon 
whether the buyer informs the seller of the circumstances and 
conditions which necessitated his purchase of a certain general 
character of article, and left it to the seller to select the par- 
ticular kind and quality of article suitable for the buyer’s use. 


In its answer, respondent contends that complainant ‘“‘was in 
full knowledge that I bought these potatoes to chip,” but re- 
spondent has submitted no supporting evidence in substantia- 
tion of its claim. Indeed, respondent does not say that it spe- 
cifically informed the complainant, or the broker, that the po- 
tatoes were being bought for chipping. We cannot impute to 
complainant such knowledge merely because the buyer was a 
potato chip company. It is possible, of course, that respondent- 
buyer could have had other uses for a truckload of potatoes. 
However, even if it should be held that complainant was in- 
formed by implication that respondent intended to use the po- 
tatoes for chipping, respondent cannot prevail in this case, since 
it failed to submit any evidence that the potatoes were not 
suitable for chipping beyond respondent’s statements of the 
alleged fact. There is nothing in the file to show how the po- 
tatoes were handled after arrival at destination, or what tem- 
peratures they were subjected to, or any other information 
which might tend to establish respondent’s contentions concern- 
ing the potatoes. 

Having accepted the potatoes, respondent became liable for 
the agreed purchase price thereof, subject to its right to claim 
damages resulting from any established breach of the contract 
by complainant. Since respondent has failed to submit any 
evidence to establish its claim that complainant breached the 
contract, and since complainant’s evidence, in the form of a 
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Federal inspection certificate attached to the complaint, shows 
that the potatoes complied with contract requirements at the 
time and place of shipment, it must be concluded that respond- 
ent has failed to prove its defense and that its failure to pay 
the full agreed purchase price for the truckload of potatoes 
was in violation of section 2 of the act. Complainant should be 
awarded reparation in the amount of $779.62, with interest, 
and the facts of this case should be published. 


ORDER 
Within 30 days from the date of this decision, respondent 
shall pay to complainant, as reparation, the sum of $779.62, 
with interest thereon at the rate of 5 percent per annum from 
October 1, 1957, until paid. 
The facts and circumstances of this case as set forth herein 
shall be published. 


Copies hereof shall be served upon the parties. 


(No. 5713) 


In re RUDOLPH HIRT, WARREN W. HIRT, JR., DONALD H. HIRT, 
CLARENCE 0. DEVRIES, AND THOMAS N. DEVRIES, trading as 
R. HIRT, JR., COMPANY. PACA Docket No. 7419. Decided 
November 21, 1958. 


Incorrect Accounting—Suspended Suspension 
of License—Consent Order 


Since respondent has made satisfactory settlement with the shippers in- 
volved herein, its license is suspended for 60 days but the suspension 
shall not become effective unless the respondent again violates the act 
within two years. 


Mr. John C. Chernauskas, for complainant. Respondent pro se. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a disciplinary proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.), instituted by a complaint filed October 27, 1958, by 
the Deputy Director, Fruit and Vegetable Division, Agricultural 
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Marketing Service, United States Department of Agriculture. 
It is alleged in the complaint that respondent repeatedly and 
flagrantly violated section 2 of the act by failing and refusing 
truly and correctly to account and make full payment promptly 
for perishable agricultural commodities received on consignment 
in interstate commerce, and section 9 of the act by failing to 
keep proper accounts and records. Suspension of respondent’s 
license was recommended. 


A copy of the complaint was served upon respondent on Oc- 
tober 30, 1958. Respondent filed an answer dated October 30, 
1958, in which it admitted the allegations of the complaint, 
waived oral hearing, and consented to the issuance of an ap- 
propriate order providing for the suspension of respondent’s 
license for a period of 60 days, such suspension to be held in 
abeyance and not become effective unless the respondent again 
violated the act within two years from the effective date of the 
order. Respondent’s admission of the allegations of the com- 
plaint and its consent were conditioned upon the complainant’s 
agreeing to the issuance of such an order; otherwise, it denied 
the allegations and requested an oral hearing. On November 
4, 1958, the complainant consented to the issuance of such an 
order. 


FINDINGS OF FACT 


1. Respondent, R. Hirt, Jr., Company, is a partnership com- 
posed of Rudolph Hirt, Warren W. Hirt, Jr., Donald H. Hirt, 
Clarence O. DeVries, and Thomas N. DeVries, whose address 
is 2468 Market Street, Detroit, Michigan. 


2. Pursuant to the licensing provisions of the act, license 
No. 169181 was issued to respondent on February 11, 1957. 
This license is presently in effect and is next subject to renewal 
on February 11, 1959. 


8. During the period April 1957 through September 1958, 
respondent received on consignment in interstate commerce ten 
shipments of various perishable agricultural commodities. Re- 
spondent sold the commodities, but failed truly and correctly 
to account to the consignors in that it rendered accountings 
for less than the correct amounts due and remitted to the con- 
signors said lesser amounts. Following a subsequent investiga- 
tion by the complainant, respondent made satisfactory restitu- 
tion of the underpayments to the respective consignors, 
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4. During the period April 1957 through September 1958, 
respondent failed to keep such accounts, records and memoranda 
as would fully and correctly disclose all transactions involved 
in its business. 


5. Each of the partners in respondent firm is responsible 
in whole or in part for the violations of the act set forth herein. 


CONCLUSIONS 


By reason of the facts set forth in Finding of Fact No. 3, 
respondent repeatedly and flagrantly violated section 2 of the 
act (7 U.S.C. 499b). By reason of the facts set forth in Find- 
ing of Fact No. 4. respondent violated section 9 of the act (7 
U.S.C. 499i) and the regulations issued thereunder (7 CFR 
46.15). 

Respondent filed an answer in which it admitted the allega- 
tions of the complaint and consented to a suspension of its 
license under the conditions outlined in the Preliminary State- 
ment. Complainant, after taking into consideration the fact 
that respondent has made satisfactory settlement with the 


shippers involved herein, has consented to and recommended 
the issuance of such an order. Accordingly, pursuant to section 
47.26(b) of the rules of practice, such an order should be 
issued. 


ORDER 


Respondent’s license is hereby suspended for a period of 60 
days, such suspension to be held in abeyance and not become 
effective unless respondent shall be found, after opportunity 
for hearing, to have, within two years from the effective date 
of this order, again violated the act. 

This order shall become effective 11 days after the date 
hereof. 

Copies of this order shall be served upon the parties. 


(No. 5714) 


PEACE VALLEY GROWERS EXCHANGE, INC. v. GEORGIA-TEN- 
NESSEE PRODUCE Co., INC. PACA Docket No. 7383. Decided 


November 21, 1958. 
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Failure to Pay—Admission of Liability 


Respondent admits the allegations of the complaint and is ordered to pay to 
complainant the amount due. 


Mr. Wilbur W. Whitehurst, of Wauchula, Florida, for complainant. Re- 
spondent pro se. Miss Lenore H. Langford, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 


PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). In a formal complaint filed on August 25, 1958, com- 
plainant seeks to recover the sum of $1,498.50, which is alleged 
to be the purchase price of a truckload of tomatoes sold and 
delivered to respondent in May 1958. 


A copy of the formal complaint and a copy of the report of 
investigation made by the Department were served upon re- 
spondent on September 2, 1958. On the same date, a copy of 
the report of investigation was served upon complainant’s at- 
torney. Respondent’s answer was in the form of a letter, dated 
September 2, 1958, and received by the Department on Septem- 
ber 4, 1958. In effect, respondent admits the material allegations 
of the complaint and states that, “the reason for failure to 
remit to Peace Valley Growers Exchange, Inc., Wauchula, 
Florida, is due to uncollected funds.” Inasmuch as respondent’s 
answer shows an admission of both the facts and the amount 
due and owing as set forth in the complaint, the issuance of an 
order without further procedure is appropriate. 


FINDINGS OF FACT 


1. Complainant, Peace Valley Growers Exchange, Inc., is a 
corporation whose address is 625 South 6th Avenue, Wauchula, 
Florida. 


2. Respondent, Georgia-Tennessee Produce Co., Inc., is a 
corporation whose address is 1050 Murphy Avenue, S. W., At- 
lanta, Georgia. At the time of the transaction involved in this 
proceeding, respondent was licensed under the act. 


3. On or about May 24, 1958, in the course of interstate 
commerce and by oral contract, complainant sold to respondent 
a truckload of tomatoes, U. S. Combination grade, for an agreed 
price of $1,498.50, f.o.b. Wauchula, Florida. 
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4. The tomatoes were loaded on respondent’s truck at Wau- 
chula, Florida, and were transported by respondent to Atlanta, 
Georgia. Respondent has failed to pay complainant the agreed 
purchase price of the tomatoes, or any part thereof. There re- 
mains due and owing from respondent to complainant the sum 
of $1,498.50. 

5. The formal complaint was filed on August 25, 1958, which 
was within 9 months after accrual of the cause of action here- 
in alleged. 


CONCLUSIONS 


It is concluded that respondent’s failure to pay promptly to 
complainant the purchase price of the subject tomatoes is in 
violation of section 2 of the act. Accordingly, complainant 
should be awarded reparation in the amount of $1,498.50, with 
interest. 


ORDER 


Within 30 days from the date of this order, respondent shall 
pay to complainant, as reparation, the sum of $1,498.50, with 
interest thereon at the rate of 5 percent per annum from June 
1, 1958, until paid. 

The facts and circumstances of this case as set forth herein 
shall be published. 


Copies of this order shall be served upon the parties. 


(No. 5715) 


HUNTER PRODUCE v. NATIONAL PRODUCE DISTRIBUTORS, INC. 
PACA Docket No. 7119. Decided November 28, 1958. 


Rescission of Contract—Dismissal 


Since the parties agreed to a rescission of the contract of sale and respond- 
ent was diligent and prudent in its attempts to resell the shipment for 
complainant’s account, the complaint is dismissed. 


Complainant pro se. Golbus & Golbus. of Chicago, Illinois, for respondent. 
Mr. Gilbert A. Horn, Presiding Officer. 


Decision by Thomas J. Flavin, Judicial Officer 
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PRELIMINARY STATEMENT 


This is a reparation proceeding under the Perishable Agri- 
cultural Commodities Act, 1930, as amended (7 U.S.C. 499a 
et seq.). A formal complaint was filed on June 24, 1957, charg- 
ing that complainant sold a carload of U. S. No. 1, size A, 
potatoes to respondent for a total price of $576; that potatoes 
meeting contract specifications were shipped to and accepted 
by respondent at Chicago, Illinois; and that respondent has 
failed and refused to pay the purchase price. Complainant re- 
quests an award of reparation in the amount of $576. 

A copy of the complaint and a copy of the report of inves- 
tigation prepared by the Department were served on respondent 
on August 21, 1957. A copy of the report of investigation was 
served on complainant on August 26, 1957. Respondent’s answer 
and counterclaim were filed on September 10, 1957. 

Respondent alleges that the potatoes shipped by complainant 
were not in accordance with contract specifications and not in 
suitable shipping condition. Respondent states, further, that 
after the arrival of the potatoes at Pensacola, Florida, com- 
plainant agreed that if the potatoes were federally inspected 
and found to be out of grade, the car should be handled for 
complainant’s account; that the potatoes were federally in- 
spected and found to contain 4 percent blackheart and 6 per- 
cent slimy soft rot, and thus were out of grade; and that re- 
spondent attempted to sell the potatoes for complainant’s ac- 
count, but due to their deteriorated condition was unable to 
do so and was compelled to abandon the load to the carrier. 
Respondent counterclaims for $700, the loss allegedly sustained 
by reason of complainant’s failure to ship potatoes which were 
in suitable shipping condition. 

An oral hearing was held at Chicago, Illinois, on March 11, 
1958. The deposition of Reed Hunter was received in com- 
plainant’s behalf. Respondent was represented by counsel and 
Dan Rietman testified for respondent. Briefs were filed by both 


parties. 
FINDINGS OF FACT 


1. Complainant is a partnership composed of G. W. Hunter, 
Reed Hunter, and Vaughn Hunter, doing business as Hunter 
Produce, whose post office address is Lewisville, Idaho. At the 
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time of the transaction involved in this proceeding, complainant 
was licensed under the act. 


2. Respondent, National Produce Distributors, Inc., is a cor- 
poration whose post office address is Box 155, Franklin Park, 
Illinois. At the time of the transaction involved in this proceed- 
ing, respondent was licensed under the act. 


3. On or about April 2, 1957, in the course of interstate 
commerce, complainant sold to respondent one carload of po- 
tatoes, U. S. No. 1, size A, 2-inch or 4-ounce minimum, for 
$1.60 per hundredweight, f.o.b. Barlow, Idaho. 


4. On or about April 2, 1957, complainant shipped from 
Barlow, Idaho, to respondent at Chicago, Illinois, one carload 
of potatoes of the kind and quality specified in the contract of 
sale, as verified by a federal inspection certificate at shipping 
point, in car PFE 6238. 


5. On or about April 4, 1957, respondent ordered the rail- 
road to divert the shipment of potatoes to Pensacola, Florida. 


6. On or about April 9, 1957, the shipment of potatoes 
arrived at Pensacola. A federal inspection was ordered of the 
shipment and the condition of the potatoes was certified as 
follows: 


“Generally firm. 1 to 6% Blackheart, average 4% scattered 
throughout sacks and load. 1 to 10% decay, average 6% 
Slimy Soft Rot various stages, mostly advanced.” 


Respondent notified complainant of the condition of the po- 
tatoes, and of the fact that respondent’s customer rejected them 
because of their deteriorated condition. 


7. On or about April 10, 1957, complainant sent respondent 
the following telegram: 


“IF PFE 6238 IS FEDERALLY INSPECTED AND OUT 
OF GRADE AT PENSACOLA FLORIDA PLEASE HAN- 
DLE FOR OUR ACCOUNT BEST CAN DO AND FOR- 
WARD US PAPERS” 


8. On the basis of the authority given in complainant’s tele- 
gram of April 10, respondent made a series of attempts to sell 
the shipment of potatoes to various receivers in Florida, keeping 
complainant informed of its progress. On April 29, 1957, it 
became apparent that the potatoes could not be sold for more 
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than freight charges, due to the progressive deterioration of 
the load and, after giving complainant ample notice, respondent 
abandoned the shipment to the railroad. 


9. In handling the potatoes for complainant’s account re- 
spondent incurred an expense of $12 for a federal inspection 
at Miami, Florida, on April 24, 1957. Although demand was 
made, complainant has not paid respondent this amount. 


10. The formal complaint was filed within 9 months after 
the accrual of the alleged cause of action. 


CONCLUSIONS 


Complainant’s telegram of April 10, which is quoted in Find- 
ing of Fact No. 7, was a clear expression of complainant’s in- 
tention to rescind the contract of sale entered into on or about 
April 2, 1957, and to place the shipment in respondent’s hands 
for sale for complainant’s account, if upon a federal inspection 
the potatoes were found to be out of grade at Pensacola. A 
federal inspection of the potatoes at Pensacola on April 9 re- 
vealed that the shipment contained an average of 4 percent 
blackheart and 6 percent slimy soft rot decay, mostly in ad- 
vanced stages. Complainant’s own witness, Reed Hunter, testi- 
fied that 6 percent soft rot in the potatoes would be enough to 
throw the shipment out of grade. The United States Standards 
for potatoes (7 CFR 51.1543) allows for the U. S. No. 1 grade 
a total tolerance of 6 percent for defects, including not more 
than 1 percent for soft rot. 


Between April 10 and April 29, respondent kept complainant 
currently informed of the attempts being made to sell the po- 
tatoes. Respondent on several occasions during this period 
offered to turn the shipment back to complainant for disposi- 
tion if complainant was not satisfied with respondent’s efforts. 
Complainant did not respond to any of these communications, 
nor deny at any time that respondent was authorized to handle 
the shipment for complainant’s account. On April 23 and again 
on April 25, respondent notified complainant by telegram that 
the shipment could not be sold because of the deteriorated con- 
dition of the potatoes, and that it would be abandoned to the 
railroad unless complainant instructed otherwise. No contrary 
instructions were received, so respondent abandoned the car to 
the railroad on April 29, and gave notice that complainant was 
the beneficial owner of the shipment. 





1182 PERISHABLE AGRI. COMMODITIES ACT, 1930 
Cite as 17 A.D. 1182 


From the evidence, we find that respondent was diligent and 
prudent in its attempts to resell the potatoes. In spite of such 
efforts, respondent was unable to find a purchaser for the ship- 
ment and finally abandoned it to the railroad without recovery. 
Thus respondent is not indebted to complainant in any amount 
on account of this transaction, and the complaint should be 
dismissed. 

In view of our conclusion that there was a mutual rescission 
of the contract of sale between complainant and respondent, 
there is no basis for an award on respondent’s counterclaim, 
with the exception of the $12 inspection charge at Miami. The 
inspection at Pensacola was made prior to the rescission agree- 
ment and the fee for this inspection is not allowable. 

The failure of complainant to pay to respondent the amount 
due of $12 is in violation of section 2 of the act and repara- 
tion should be awarded respondent in that amount, with interest. 


ORDER 


The complaint is dismissed. 


Within 30 days from the date of this order, complainant shall 
pay respondent, as reparation, the sum of $12, with interest 
thereon at 5 percent per annum from May 1, 1957, until paid. 


Copies of this order shall be served on the parties. 


DISMISSAL—SETTLEMENT BETWEEN PARTIES 
(No. 5716) 


PACA Docket No. 7206. Dismissed November 10, 1958, by 
Thomas J. Flavin, Judicial Officer. 


STAY ORDER—PENDIND ISSUANCE OF FURTHER ORDER 
(No. 5717) 


PATRICK FRUIT CORPORATION v. BISESI FRUIT CO., AND/OR LALLY, 
BERTHELSON & WELSH, INC. PACA Docket No. 7140. Order 
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issued November 7, 1958, by Thomas J. Flavin, Judicial 
Officer. 


(No. 5718) 


PEOPLES PACKING Co., INC. v. LALLY, BERTHELSON & WELSH, 
Inc. PACA Docket No. 7204. Order issued November 24, 
1958, by Thomas J. Flavin, Judicial Officer. 


(No. 5719) 


In re JACK L. MAZO AND MORTON MAzo, d/b/a Mazo 
BROTHERS. PACA Docket No. 7327. Order issued November 
26, 1958, by Thomas J. Flavin, Judicial Officer. 





